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REPORT ON MIDYEAR MEETING AT WICHITA 


By CLAUDE I. DEPEw, President 
The Bar Association of the State of Kansas 


The third annual midyear meeting of the Bar Association of the State of 
Kansas was held at the Allis Hotel, Wichita, October 8, 1954. During the 
noonday luncheon for all members attending, George B. Powers of Wichita 
reported on the 1954 Annual Meeting of the House of Delegates of the Ameri- 
can Bar Association, which he attended as a delegate from this Association. 
Thereafter, various committees resumed consideration of matters which were 
not completed or disposed of during their morning sessions. 


Final reports of the committees are to be prepared for presentation at the 
annual meeting in Hutchinson, Thursday, May 19, 1954. However, since the 
Kansas Legislature will meet before that date, it is contemplated that action may 
be taken by mail ballots on some of the recommendations of the Special Com- 
mittee on Improvement of Laws and Procedure. It is also contemplated that the 
Association’s Standing Committee on Prospective Legislation will, pursuant to 
paragraph 6(a) of section 5 of our By-laws, endeavor to secure the enactment 
of all legislative recommendations approved by a majority of the members 
voting by mail ballots, as well as those approved at the Annual Meeting. 


Preceding the committee meetings, the Executive Council and officers of the 
Association met at the Allis Hotel during the evening of October 7 and acted 
upon various matters on its agenda, which included the following subjects: 


Honorary Memberships. In view of the action taken by the Association at the 
last annual meeting, decreeing that all judges of the supreme court and of the 
district courts retiring from the bench become honorary members of the Asso- 
ciation, a special embossed membership card may be presented at the annual 
meeting following their retirement. 
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Recognition in Legal Directory. In order that members of the Association 
may be designated in the “Kansas Legal Directory” by an asterisk preceding or 
following their names, arrangements may be made to give such directory some 
publicity in the publications of the Association. 

Traffic Court Conference. The sponsorship of a Traffic Court Conference 
similar to the first one sponsored by the Association and held at the University 
of Kansas March 24-25, 1953, was approved, with the Association contributing 
“not to exceed $250.” 


Delegate to ABA House of Delegates. Mr. George B. Powers of Wichita was 
again designated as a Delegate to the House of Delegates of the American Bar 
Association. 

Public Issues. Information, both pro and con, concerning current public issues 
may be made available to Association members, in a manner as determined by 
the Association’s President, the Executive Secretary, and the Editor of the Bar 
Journal. 


Balloting on Proposed Legislation. In order to provide a method of ascertain- 
ing membership opinion on proposed legislation, summaries of committee rec- 
ommendations may be sent to all members by the Executive Secretary, accom- 
panied by ballots for voting approval or disapproval, prior to or during the 1955 
session of the Kansas Legislature. 











Ge ee eee Feet a 
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Eprror’s NOTE: This award mentioned on page 191 of this issue. 
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Jurors’ Manual. A special committee may report to the next meeting of the 
Executive Council as to the cost and feasibility of preparing and furnishing a 
manual for jurors in Kansas. 


PATTERNS IN PROOF* 
By Leo S. KARLIN 
Of the Chicago, Illinois, Bar 


The selection of the proper pattern of proof with relation to the facts and 
issues of a particular case involves not only the requirement of a knowledge and 
understanding of the evidentiary rules and techniques and modes available with 
reference to the evidentiary processes, but also a determination of the psycho- 
logical approach to the triers of the facts and the law in the case that you are 
about to undertake. The determination of that problem is as vitally important 
to the young lawyer about to engage in the trial of a case involving a relatively 
small sum as it is to the experienced practitioner engaged in the trial of a case 
involving a matter of substance, since in both situations the choice and selection 
of the legalistic and psychological approach is necessarily the same. I mention 
the psychological approach to the triers of the facts and the law because I have 
often wondered if the great bulk of those men who do not regularly try cases 
realize that the trial man who is in court every day, every week and every month, 
is instinctively, at the beginning of every case, shaping a psychological approach 
not only to the twelve jurors he has just immediately passed, chosen and selected, 
but the trial judge who is to sit in the case, and in a case of substance, to those 
Justices of the Courts of Review who will ultimately, whatever the results may 
be, determine the issues of law involved in the case. 


Such a concept invokes quite a serious and definite problem. Picture, if you 
may, when the trial judge, the jury having been selected, says to the plaintiff's 
attorney: “The plaintiff may proceed.” At that time the trial attorney knows 
what witnesses are available to him, and the character, type and kind of persons 
those witnesses are who will be called in the case, but until only a few moments 
ago he did not know the constituency of the jury that was to decide the issue. 
So he must then, for the first time, take into contemplation the balance of men 
and women, the balance of young people and old people, the balance of groups 
of origin and basic sentiments and prejudices, if you will, and determine from 
that the method and manner, the nature and the type of the pattern of proof 
that he will select. 


I suppose, basically, there is no standard or rule that one may lay down as 
to the proper psychological approach to one or more or all cases. Realistically, 
the problem of psychological analysis and approach is one that is inherent and 
peculiar to the make-up of the particular lawyer who is about to try the case. 


~~ © Past of the discussion in ‘Section Meetings” during the 72nd Annual Meeting of the Bar Association of the 
Me ht nn ye eB 1954. - 
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There are some of us who have a flair for drama, a flair for humor, a flair for 
sudden retort or for resourcefulness. There are others of us who work dif- 
ferently; slowly, precisely, tediously. Yet, on the whole, whatever our nature, 
whatever our peculiar talent or personal characteristics may be, in the main, we 
are able to achieve a common result by the use of varied and different, so to 
speak, psychological approaches. The only thing, then, that can be said about 
that is that each man who is to engage in the endeavor of trial work and, so to 
speak, give his life—you might say his blood—to it, must determine for himself, 
within the limitations of the type of qualities that he is possessed of, what his 
approach is, what psychological reaction he is to choose, which pattern he is best 
fitted to follow for the attainment of the result envisioning that he must, at one 
and the same time, create an atmosphere that will persuade or tend to sway 
toward his viewpoint the twelve jurors who are to hear his case, the trial judge 
who is to rule on the issues of law, and the appellate court which is to decide 
the ultimate issues of law. Thus, one must keep in mind that at one time he is 
painting a portrait or a picture of a case or issue that must have its common ap- 
peal to the twelve combined intellects on the jury, to the superior or higher plane 
of intellect of the trial judge, and to the studious, academic intellect and under- 
standing of the men who are on the courts of review. 


This selection of the proper psychological approach, as it constitutes part of 
the over-all pattern of proof, becomes indelibly interwoven into the framework 
and the substance of the case as the trial proceeds. It commences with the 
selection of the jury. It continues in the opening statement when the sound, 
thoughtful, trial attorney makes an opening statement which definitely and 
clearly creates, at the very outset of the case, a picture concept or portrait of the 
case, in the minds of the jurors and the Court, from which they will be able to 
follow, as the evidence unfolds and the case develops, the version of his side of 
the case, and to place within the backdrop or framework of the over-all picture 
so developed each of the bits or parts of evidence as it unfolds. It is my feeling 
that, rather than approach the jury with an opening statement consisting of in- 
volved narration of facts and figures, the trial lawyer, in a simple manner, 
should correlate his version into an integrated verbal picture, painting with 
words of his choice a picture of what the jury will see as the case unfolds, rather 
than telling them in narrative form what the witnesses will say. 


One of the cardinal principles on which such an approach is predicated is to 
avoid telling the jury that you expect to prove such and so as you go through 
the entire opening statement. The simplest psychological method by which to 
avoid this is, in fairness, to tell the jury at the very outset that you believe that 
your side of the case will develop or prove the particular factual situations on 
which your client’s cause is based. Now, having done that, you have told them 
only once that the facts you are relating are expected to be proven. From then 
on, it is my feeling that it is the duty and the function of the trial attorney, in 
the proper presentation of that opening statement to no longer repeat to the 
jury that he expects to prove what he is narrating, but rather to so phrase his 
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narration as to leave the psychological inference that what he is relating is, in 
fact, so. 


He will thus convert the ordinary language of expectation of proof into a 
narration that gives the jury the impression, the concept and the feeling that 
what he is stating is already being proven. Such a result is achieved by relating 
the facts in such a way that the relation conveys to the jury the impression of 
an established fact. One must tell them—This is what happened! This is what 
these people saw! This is what occurred! Thus, by the time the jurors are hear- 
ing the testimony, what has been said in the opening statement becomes and 
constitutes an established, proven fact. 


The same pattern of proof becomes more dominant and controlling when the 
actual presentation of the evidence occurs. Within that framework you come 
next to the simple question of —having determined your psychological approach 
—what should be your order of proof; and again, although many books and 
many volumes have been written on it, it is difficult to determine and lay down 
a set rule to use in all cases. You may have a case where your plaintiff, although 
in the right and entitled to recover, will not make the best impression. In such 
case, it goes without saying that one must pick the strongest witness in support 
of the factual issues; use him first, create an immediate impression of strength 
with that witness, and then, at the proper time, taking a chance upon whatever 
weakness the plaintiff may have, put him on after one or more, shall we say, 
good witnesses, so that what weaknesses there are in the presentation of his 
version are swallowed, so to speak, in the entire composite picture that is being 
created. 


With reference to the procedure in the other aspects of proof, I suppose there 
are some simple rules that can be laid down. It has always been my feeling that 
those undisputed matters of evidence which tend to create the background, the 
framework, the backdrop of the picture you are attempting to produce in a 
case should be gotten out of the way first. By that, I mean the locus or site. 
If you choose to show it by plat, diagram or photograph, whatever method or 
type you use, it should be placed before the jury first. It would be difficult for 
a lawyer or a jurist to understand by verbal testimony what a witness means 
when he speaks of the “northwest, southeast, crossing at a sixty-degree angle.” 
Isn’t it much more simple, isn’t it much more clear if, at the very outset, at the 
very beginning, the diagram and the photographs are placed in evidence so that 
before a word of the controversial testimony as to the occurrence itself is pro- 
duced, each person on that jury, the Court itself, and whoever may later come in 
contact with the case, has a clear, uncomplicated, simple picture of where this 
happened and what the background is? Then comes the time to superimpose 
upon that presentation of the site or the background the controversial issues or 
testimony as to the occurrence. 


Now, so far as the other problem involved in selecting the pattern of proof 
is concerned, the trial lawyer comes, then, to a determination of which of the 
evidentiary techniques, which of the methods available, he shall use in the 
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presentation of the case. Shall he play it safe and proceed simply and only upon 
verbal testimony of witnesses, with the hope that from those words alone, in 
the process psychologicaly taking place in the minds of the jurors, there will 
evolve in their minds a conclusion that will give the picture concept he seeks to 
create? Or, is it not much more simple to invoke and to use as much as you can 
of those methods that are proper and competent in law for creating a vivid eye 
picture in the first place? I have reference to those visual aids that you have 
heard of, I assume, many times before in the field of demonstrative evidence. 


There are two sharply-defined schools of thought on the use of these techniques 
of evidence. The one feels that the presentation of testimony verbally, by word of 
mouth, is definitely established, and the only method that should be used. There 
is the other that has developed the concept that it is the obligation of the trial 
attorney in furthering the cause of his client, be he the plaintiff or the defendant, 
to bring into play every legally-available method of presenting evidence within 
the broad definition of the field of demonstrative evidence that will enable him 
to more clearly present to the jury and to the Court a definite picture concept 
of the cause which he seeks to further. 


In attempting to resolve this difference of opinion, perhaps the simplest ap- 
proach would be to analyze the mental processes by which a juror forms a pic- 
ture concept in both situations. As a witness testifies verbally as to what he 
saw, the things that he observed, a multiple process is taking place in the 
minds of the jury. For instance, if by word of mouth a lawyer attempts, through 
the medium of a witness, to convey to a jury the location of the site of the 
occurrence, what is actually taking place? The jury is sitting back. The witness 
describes that a particular street runs east and west. It is 60 feet wide from curb 
to curb. It is covered either with asphalt or tar or gravel. The intersecting 
street runs northwest by southeast. It is 40 feet wide. It has a different surface. 
It runs in a different direction. As the jury hears this language each juror is, in 
his own mind’s eye while listening to the witness, attempting to convert the 
words that he is hearing into a picture concept so as to give himself an under- 
standing of what the place that this person is describing in actuality looks like 
or appears to be. So it is with most verbal testimony. 


If, in lieu of, or in aid of, that verbal testimony one invokes the use of some 
form of demonstrative evidence that is basically a direct picture concept in the 
first instance, you are then eliminating and removing the multiple process that 
takes place in the mind of a juror a step or series of steps in that mental process 
which brings you more swiftly to the result you seek to attain in the creation of 
this picture concept. 


There seems to be a prevalent belief at the present time that demonstrative 
evidence, in the sense in which it is now known and used, is something new, 
something recently developed, something of a very new concept and origin. 
Nothing could be further from the truth. In my state, Illinois, back in the 
1850's and 1860's, as in the other states in the United States, there were lawyers 





PATTERNS IN PROOF 151 


who were developing this concept of demonstrative evidence in fields far re- 
moved from that in which the members of this group practice now. 


For instance, in the year 1875, in the State of Illinois, a case reached our 
Court of Appeals, entitled Robnett v. People, 16 Ill. App. 299. It seems that 
in the year of 1870 the complaining witness, a young lady, unmarried, became 
the mother of a child. After considered deliberation and analysis, it was deter- 
mined in her own mind that a certain person by the name of Robnett, the 
defendant in this case, was the father of the child. In due course, a bastardy 
action was commenced in the county in the State of Illinois in which he lived. 
The attorney for the plaintiff presented his evidence—the testimony of the 
woman and others. The defense was the usual one that through the centuries has 
been developed in cases of this kind. It amounted to an assertion, supported by 
testimony, that, first, the defendant was not the father of the child because he 
had not been available, and, second, if he was, that by reason of the prior activi- 
ties of the complaining witness, other men had been equally available, so that 
at best it was a partnership transaction, and it would be most difficult to deter- 
mine which of the several partners, in effect, fathered the child of the woman. 
That defense being asserted, the trial attorney for the woman, who, in this case, 
was the State’s Attorney, conceived the idea of “wrapping the case up,” so to 
speak, once and for all by the use of demonstrative evidence. 


Going to the mother, he took from her hands the child, and then, walking 
to the then court reporter, he had the child marked Plaintiff's Exhibit 1, 2 or 3, 
whatever it may have been, and then stepped up to the Court and offered to 
place in evidence this child, in whole or in part—in whole, from head to toe, 
from arm to arm, and from side to side, or in part, the eyes, the nose, the lips, 
the hair, the facial features, the fingers, the toes—in either event for the purpose 
of a comparison of the features of the alleged father and the child whose pa- 
ternity was in issue. 

Well, now, the trial judge permitted the child to be received in evidence. The 
lady prevailed. The defendant took an appeal. The books do not quite clearly 
demonstrate how, nor do they relate in what manner, the exhibit was attached 
to the record, how it was preserved, nurtured or maintained through the time 
that it took for the Court of Review to hear the argument and to decide the 
case. Ultimately, however, in 1875, our Court of Review held in that case that 
that child was not properly admitted into evidence, because the Court of Ap- 
peals of Illinois felt that at the age of two, which was that child’s age, the child 
had not yet reached the age of maturity where features could be compared for 
the purpose of determining resemblance and relationship. It further held that 
medical science had not yet reached a point where enough was known about 
such things to make the particular procedure legal. 


About the same time, seventeen other states had been or were confronted with 
the same problem. The peculiar fact is that the farther west a lawyer went in 
research on that problem, the more apt he was to find a Court of Review that 
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would allow such exhibits in evidence and such comparison of resemblance to 
be made. 

Ultimately, it came to the State of Kansas in 1895, in the case of Shorten v. 
Judd, which may be found in 56 Kan. 43. Now, whether the fact that this case 
came up from the Bourbon District Court had anything to do with the result, 
no one seems to know. At any rate, your Supreme Court held that, although 
other states such as Illinois, Indiana, Wisconsin, and a number of others had 
ruled that a baby under such circumstances could not be put into evidence, that 
court felt that at the ripe old age of two a child in Kansas, a pioneer state, had 
reached a sufficient degree of maturity where the features were sufficiently 
developed so that there could be a comparison of features between the child 
and the alleged father, for the purpose of determining the relationship. 


I mention these cases not so much for the purpose of demonstrating that the 
evolution of rules of law may be humorous or interesting, but more for the 
purpose of pointing out that through all the years the same vision has been 
apparent in the minds of trial lawyers in seeking some method, some technique, 
of dramatically conveying to a jury or a court the picture concept of what they 
seek to prove. 


In the same vein, in the State of Illinois, through the years, the courts have 
permitted, for instance, an eyeball that was removed from the eye of a child 
who had been shot to be placed in evidence and compared by the jury with the 
bullet that had passed into the eye, for the purpose of determining if the mark- 
ings on the bullet were the same as those on the eye. (Seltzer v. Saxton, 71 III. 
App. 229.) In a murder case in Illinois, where it was claimed that a certain 
midwife had committed murder by abortion, by the use of a certain unusual 
pronged instrument, the uterus itself was preserved from the body of the woman, 
and then the instrument and uterus were passed from hand to hand among the 
members of the jury for the purpose of permitting that jury to determine 
whether this had, in fact, happened. (People v. Hobbs, 297 III. 399, 416.) In 
the State of Oklahoma, where a 30-foot telegraph pole toppled over and the 
issue became a determination of whether or not that particular post had been 
rotten from the inside or the outside, so as to establish either a latent defect or 
a defect observable upon reasonable notice, the 30-foot pole was put into evi- 
dence. (Electric Co. v. Clark, 28 Okla. 399.) Those things have happened in 
every state, in every court, through the years, so that, in actuality, the use of that 
kind of evidence is neither something new nor something peculiar to our period, 
our time, or our courts. 


In the main, the legal definition or concept of demonstrative evidence as 
laid down by the courts is that it is evidence of a visual nature which is con- 
ducive to a clearer understanding of the verbal testimony involved in the case, 
to the extent that it tends to illustrate, clarify, make more simple and throw 
light upon the issues in the case. In the use of those techniques you must first 
determine for yourself whether, in your particular jurisdiction, under your local 
law, the particular technique that you think will help is competent, legal and 
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proper. Then, you come to the more important, the all-encompassing problem 
of determining, once you know that you have the right to use it, whether you 
should use it; that is, will it help, or will it hinder? In approaching that deter- 
mination, you find that this field of evidence, demonstrative evidence, breaks 
itself up roughly in the cases cited into two basic classes or groups. The first 
consists of that class where the very object itself that you seek to produce as a 
visual aid, is placed in evidence, such as in the use of plats, models and photo- 
graphs. The other class of demonstrative evidence involves that class of situa- 
tions where the object itself is not placed in evidence but is used as an adjunct 
or auxiliary, so to speak, for the purpose of helping a particular witness explain 
the testimony that he has given verbally, such as in the use of skeletons, models 
not to scale, blackboards and things of that kind. 


The real problem in the use of this class of evidence becomes not so much a 
determination, legalistically speaking, of what you have the right to do in your 
jurisdiction, because that is reasonably simple—you can find that in the books 
—but rather, a determination of what the psychological result will be if you 
undertake to invoke and use that evidence. Once again, the selection of the 
pattern of proof revolves about the determination of the proper psychological 
approach to the problem of using a particular technique or type of evidence. 


Now, within the first class it is almost universally held in all jurisdictions that 
a plat or diagram which correctly and truly portrays the condition of the scene or 


occurrence, to scale, is competent and proper in evidence. The case creating 
that right in your State of Kansas is Hamilton v. Harrison, 126 Kan. 188, in 
which your Supreme Court followed the general prevailing rule. Psychologic- 
ally, however, one should determine when and where and how to use it. As 
most of you know, a surveyor, in preparing a diagram, draws it to a scale of one 
inch equals ten feet. Now, you may be trying a case where a pedestrian crossed 
in the middle of the block. The street was 30 feet wide. The defendant's ver- 
sion verbally is that at the scene of the occurrence the street was so narrow that 
the man came from the far side of the street before he could see him, and he 
struck him. In using your plat in that kind of case, one must be certain to 
determine whether the presentation of a plat on a scale that narrows the view 
apparent to the eye will help or hinder in deciding the case you are trying. That 
is, it may be that a plat on the scale of one inch equals five feet will more ade- 
quately present your viewpoint. 


There would seem to be nothing improper on the part of the trial attorney 
to exercise the right to determine the scale to which the plat or diagram shall be 
drawn within reasonable limitations in an effort to more clearly present his 
client’s cause. The result is obvious, in that the wider a thoroughfare appears 
to be on the plat, the more favorable an impression is created on behalf of a 
pedestrian, whereas the narrower a thoroughfare appears to be on the plat, the 
more favorable an impression is created on behalf of the driver. Psychologically 
then, the selection and determination of so unimportant an appearing matter 
as the selection of a scale to which the diagram is to be drawn often aids in 
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the attainment of a fair and just, as well as the desired result in the trial of a 
case. 

Perhaps the most important field of demonstrative evidence lies in the over- 
all field of photographs. Photographs used in evidence consist of a variety of 
types, sizes and color adapted to a variety of purposes. Basically, the law in that 
field is that any photograph which is a true and correct reproduction of the 
object, person, site or locus involved in the occurrence is competent in evidence. 
That seems to be the law in your own state, as exemplified by a number of 
cases, the leading case being Maxfield v. Fox Theatres, 162 Kan. 716. 


As to the size of the photograph to be used, the average person has a concept 
that you are limited to the “nine by twelve,” or “seven by eleven,” or the usual 
commercial photograph. Under the law of almost every state, the size of the 
photograph is not determined by the law creating the right to present it. Also, 
a problem is the determination of whether in your particular case the use of large 
photographs or blow-ups, as compared to the ordinary ones, is warranted. | 
suggest only this, that if you will contemplate in your own mind the process 
by which the ordinary photograph is presented to a jury, you will clearly recall 
and realize, as do I, that first you bring the photograph up to a witness, who 
then holds it in his hands during the questioning. The jury does not see it. 
Then, perhaps, you are distracted by some answer and the photograph is placed 
upon the table and sometime later, when you recall it, a recess is asked for, or 
something of that sort, and it is handed to the jury while everyone waits as each 
of the jurors, in turn, examines one, two, three, four or more small photographs. 
By the use of enlargements, you have the opportunity, at one and the same 
time, of capturing the attention of each and every one of the jurors and giving 
to them, at one time, a physical, single view collectively of what you wish them 
to observe and what you wish them to understand as swiftly and as simply as 
possible. 

Now, if you have available to you a photograph that, in actuality, whatever 
the size may be, is large enough for all of the jurors to see at once, whether it is 
one of this size, which is about 14” by 18”, or one that is 20” by 24”, or one 
that is 30” by 36”, or three feet by four feet, whichever size may fit the psy- 
chological aspect of your case, you are placed in a position where all of the jurors 
within the confines of the space where you are working are enabled to see the 
photograph at once, and, when the witness points to the place where he was 
standing, he doesn’t have to mark it with a pencil for the jury to see later; the 
jury can see him point to it and can immediately envision the point at which 
he was standing. Most of the courts permit enlargements of photographs on 
the same theory that is involved in the use of enlargements of handwriting. In 
the State of Kansas, the case of State v. Seward, 163 Kan. 136, is the basis for 
the use of those large photographs. 


To explain the purpose they may serve, I have here several enlargements 
taken from cases tried by various attorneys in Chicago. Would you turn to the 
first one, please? This picture depicts a location in South Chicago. It is in a 
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neighborhood where there are a large number of rooming houses where sailors 
live, a large number of restaurants, drinking places and things of that kind and 
nature. A few days before this happened, somebody delivered coal, opening 
that coal hole, removing the cover, forgetting to put it back, and left it that way, 
according to witnesses, for some three or four days. A sailor, late at night, walk- 
ing down the street, slipped into the coal hole and received a very serious injury 
to his femur. Now, in that case, there wasn’t much question on the facts; taking 
into contemplation the fact that he knew nothing about the scene so that he 
was free from contributory negligence, and the fact that since the building 
owner and the City had knowledge and notice, respectively, of the condition, 
there was legal liability on the part of the defendants. Here is what happened. 
A small photograph was first introduced in evidence. On the small photograph 
all that could be seen was the coal hole and part of the sidewalk. For the pur- 
pose of presenting a clearer view, the photograph was enlarged, bringing into 
view other things that, perhaps, some of you can see from where you are sitting. 
It was enlarged for the purpose of making more clear to the jury the point or 
the fact that coal is around the coal hole and the manner in which it occurred; 
but the jury, after going out in what looked like almost a perfect case, reached 
a rather peculiar conclusion. The jury decided there was not liability on the part 
of the defendants. Both sides asked the permission of the Court to discuss the 
question with the jury, and when they did that, found to their amazement that 
the jury had predicated its conclusion, although there was no evidence to the 
effect, upon the fact that since, in the blow-up a large number of signs appeared 
showing “Bar,” “Liquor,” and things of that kind, the man must have been 
drinking there or he would have seen a hole as big as the one shown in the 
picture. 


Now, this next enlargement is a photograph of the kind of establishment you 
have in your state here, but where they can’t sell anything, from what they tell 
me. This is the interior of a tavern in the City of Chicago, where they sell 
liquid that comes in square bottles and round bottles. In 1932, when prohibi- 
tion was repealed, our legislature renacted a statute that had been in effect in 
1918 called the Dramshop Law. In substance, that statute provides that who- 
ever goes into the liquor business to sell at retail, or who leases property to some- 
body for that purpose, knowingly desiring to make a profit out of that industry, 
must take a correlated risk by becoming liable for any injuries resulting to a 
third person, proximately caused by the intoxication, in whole or in part, of a 
person to whom liquor has been sold or given at such an establishment. In this 
particular case, an intoxicated man sat down alongside of a young couple sitting 
on two of these stools. A quarrel ensued and the man became somewhat un- 
manageable and said some things he shouldn’t have to the young lady, and the 
man sitting to the left was shot by the intoxicated person. Now, in proving this 
case, rather than draw maps and rather than pass around small pictures, the 
lawyer who was trying the case used that enlarged photograph standing on an 
easel, like that, in front of the jury. It was rather a good attempt at developing 
a clear picture concept, as each witness on the stand was asked to walk down, 
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and was then asked, “Where were you sitting?” “I sat here.” “Where was 
the man sitting that fired the gun?” “He sat there.” And so it became as though 
the jury and court were sitting in the tavern and re-enacting the entire case. 
There are some red marks there, which some of you may see from where you 
are sitting, that demonstrate where the bullets hit the wall. 


This next photograph I borrowed from a lawyer, and in order to get it, I had, 


to promise to give him the free advertising that appears at the lower left-hand 
corner. This photograph involves a situation where a man was injured board- 
ing a street car at the end of a street car line, or run, in the City of Chicago. You 
can see there a switching point. It was the contention of the defendant that 
there was only one place where street cars stopped with their doors open to 
let passengers get on or off. It was the contention of the plaintiff that that 
operation was not as described by the defendant, but that the street cars stopped 
at two or three places with their doors open, and that the stopping of the car 
in any of those positions constituted an invitation to the prospective passenger 
to board. Now, the lawyer who handled this case, in this photograph, caught 
two or three street cars at different places with the door open at the same time, 
and was successful in establishing in the minds of the jury the belief that that 
was so, because what it says in the lower left-hand corner proves it. 


The photograph which has just now been placed before you is somewhat 
different than the ordinary kind of blow-up I have been discussing. This is a 
colored photograph enlarged from a slide taken by a neurosurgeon while per- 
forming an operation in connection with a case that later turned out to be a 
malpractice case. What happened was this: A patient went to a hospital and 
was given a myelogram. The needle used by the doctor had not been sterilized, 
and a terrible infection set in. The neurosurgeon who did the operation for the 
correction of the infection and who was one of the leading men in his field, both 
from a practical surgical standpoint and academically as a professor, arranged 
to have an artist and photographer there for the purpose of making slides and 
drawings to be used in his courses at Northwestern University. A small-scale 
photograph of that condition was taken. Ultimately, the case became a mal- 
practice case, and the attorney caused that enlargement to be made. 


Now, before I explain this enlargement to you, I think that case contains a 
very interesting background. The doctor who did the original spinal puncture 
came into the hospital to meet this patient. From what the patient said, the doc- 
tor came in apparently in street clothes, did not change into a smock, was not 
seen to go out and wash or scrub up or change, as doctors usually do, did not 
sterilize the instrument, but proceeded immediately, in street clothes, to take 
the instrument and do the spinal puncture. The woman got an infection. The 
woman neither went to a lawyer nor wanted one. The doctor sent her a bill for 
$75.00. She didn’t think she ought to pay it because he had made her ill, so 
she told him that. Well, that doctor wasn’t to be done out of his money. He 
went into the Municipal Court in Chicago, which is the equivalent of the Jus- 
tice Court in some of the other states, and filed a lawsuit for a $75.00 medical 
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bill. Then the lady got her dander up. She got a lawyer in Chicago to defend 
the lawsuit brought against her by the doctor for the $75.00. When she told 
the lawyer her story, he did what is commonly called, in billiards, a “bank shot.” 
His enthusiasm immediately bounced off the wall and ceiling and landed back 
at his desk, realizing what had fallen into his lap. The way the case developed 
is this: Nothing was said or done about the malpractice case. In the collection 
case at the time, the doctor came in to prove up his bill, the woman’s lawyer had 
court reporters there and the doctor was asked to prove up the medical services 
which he had rendered. Well, he wasn’t too particular how he did it or what 
he did, because at that stage his particular professional qualifications, or conduct, 
were not in issue. So he testified as witnesses sometimes will, rather easily, 
rather loosely, and told them all about how he came in late, walked right in, 
took the needle and put in the spinal puncture. “Did you do anything else?” 
“No.” “Did you go anywhere else between the time you walked in the door 
and took the needle?” “No.” “Did you tell anyone to do anything?” “No.” 
“And you think that is worth $75.00?” “Yes.” Now, the court awarded him a 
judgment for the $75.00. The lawyer representing the woman then came in on 
a motion for a new trial, argued certain issues of law, was successful in getting 
a new trial on the basis of the issue of law, and that verdict for $75.00 was set 
aside. That was in a lower court of limited jurisdiction. Then the attorney filed 
an original lawsuit predicated on malpractice in the Circuit Court, where you 
can try cases of unlimited jurisdiction, had the collection case consolidated with 
the other case, and ultimately got a settlement for $45,000.00 because the doc- 
tor didn’t know when to let well enough alone. 


Now, returning to the particular enlargement we have been discussing, as 
you already know the injury there was occasioned as a result of lack of steriliza~ 
tion during the taking of a myelogram, resulting in a serious infection. During 
the operation that was thereafter performed, where the contents of the spinal 
column were completely exposed, the neurosurgeon caused a colored photograph 
to be made from which this enlargement was drawn demonstrating the condition 
of that person while the operation was being performed. 


In that picture the yellow represents the extent of the infection or pus; the 
blue represents the discs that go between the vertebrae, and the raised large 
parts represent the vertebral bodies, front and back of the spine. Now, it is 
apparent by the use of something like that you can more vividly and clearly 
convey to a jury an understanding of the case, the problem involved and the 
circumstances, than you could by the testimony of any number of doctors or 
witnesses. 


Now, going from enlargements to the next kind of photograph, one of the 
photographs most successfully used by all trial men is the aerial view, whether 
it is large or whether it is small. These two photographs were used in the case 
that I tried only last month, and were used for a particular reason. The inter- 
section at which this accident occurred involved five streets. As you can see, 
that view there is taken from the west looking east and shows half the inter- 
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section. The other view is taken from the east looking west, and shows the 
other half of the intersection. For the purpose of clarifying for the jury the 
locus or the site of where this occurrence took place, these enlargements present 
an over-all picture that the jury could see at one time of a very complicated 
intersection. In the course of an evening, while travelling home from a movie 
with a young lady, the plaintiff and his friend stopped at that corner to get a cab, 
waiting for a cab to come. You see the triangle there? The cab, going up to- 
wards the top of the picture, stopped next to that triangle and the safety island 
for the stop light. The man was across the street, waited for the light to change, 
and began to cross over when a car coming from the top, which would be east, 
down the picture, ran into him and broke both of his legs. The only way I felt 
able to give the jury a clear picture of that kind of an intersection and what 
happened was to use these kinds of aerial photographs. It is that kind of an 
aerial photograph, rather than a straight shot, in such complicated situations, 
that can best give the picture concept to the jury of the place where the thing 
happened, and enable them to see more readily and easily how it happened. 


Now, aerial views are not, in actuality, always taken from airplanes, although 
it is done occasionally. These photographs were taken from the top of a build- 
ing five or six stories high, on the respective corners. Once in my professional 
life I had real aerial views, and if I may take a moment, I will tell you about it. 
I was trying a case for a firm that had started to refer work to our office. My 
photographer was on vacation, and it was rather a difficult intersection, so I said 
to the man who had referred the case to me, “Could you get your personal 
photographer to get me an aerial shot?” Later, my secretary called me in court 
and said, “Mr. Karlin, Mr. So-and-So, the photographer, called up and said, 
‘Do you mean it?’” I said, “Why, of course I mean it,” and hung up. Now, 
to me an aerial shot had always meant something taken from a height. I had 
never had it done his way before. The next morning into my office came two 
things. First, there was a series of photographs where, if you looked at the 
photographs, you could see what actually were two 80-foot streets that looked 
like two rivers crossing when you are flying into the Kansas City Airport-— 
that’s about the closest thing to it—and with them was a bill for $87.00. 
Actually, however, there are times when photographs of that kind, for a particu- 
lar purpose, will help to attain the result that you seek in a case. There may be 
cases covering a wide area where a view taken from a low-flying plane will very 
adequately serve the purpose of the lawyer who is trying the case. 


One of the most important uses of photography consists of the presentation 
of photographs of the injured part of the plaintiff's person. In most states such 
photographs are competent, but the ultimate determination of whether the 
subject matter of the photograph has been adequately covered by the verbal 
testimony lies in the discretion of the Court. The right to use photographs of 
the injured person seems to be predicated upon the right to demonstrate the 
actual injury by exhibition of the injured part of the plaintiff's body. In your 
state that law is set down in the case of City of Topeka v. Bradshaw, 5 Kan. App. 
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879, decided in 1895. From that principle is derived the right to place in evi- 
dence photographs of the injured person, even though the same may tend, by 
the nature of the subject matter of the photograph, to create feelings of sym- 
pathy or compassion on the part of the jury. The basis seems to be that if the 
injury is of such a nature as to create such reaction on the part of the jury, then 
no real prejudice can be said to exist for the reason that that is the actual condi- 
tion that resulted from the occurrence and for which the plaintiff is to be 
compensated. This is stated to be so in Fuller v. Kelso, 163 Ill. App. 576, 579, 
and People v. Amphlett, 93 Ill. App. 194, 205. 


One of the most discussed present-day problems in the field of photography 
has to do with colored photographs. There seems to be a great paucity of de- 
cision relative to this matter which, in the main, can be said to exist because of 
the reluctance of lawyers to obtain such decisions from Courts of Review. On 
principle, it would seem that, within the over-all doctrine that any photograph 
which truly and correctly portrays the object which is the subject matter of 
the photograph, is competent, colored photographs would be admissible if 
qualified within that rule. There is one case, Harris v. Snyder, 223 Ala. 94, 
where this doctrine was applied to colored photographs and the same were held 
admissible. There are some trial court decisions which have been publicized in 
which it will appear that colored photographs would not actually qualify under 
the general rule, but an analysis of the colored photographs attempted to be 
introduced in those cases will show that there was testimony that they were not 
true and accurate reproductions. Properly qualified, there would seem to be 
no reason why colored photographs should not regularly be admitted in evi- 
dence. 

The real problem in the use of colored photography seems to arise from the 
fact that great numbers of our trial bar apparently have a conservative reaction 
to the use of such photographs. Many of them will inform you on first impres- 
sion that they are hesitant to use colored photographs because they do not feel 
that they desire to risk the recovery in their case on an attempt to establish the 
law. So far as I have been able to determine, no court, in ruling on the com- 
petency of photographs, has ever limited such evidence to black-and-white 
photography. The decisions in your own state, as well as others in other states, 
clearly disclose that the only requirement for the admissibility of a photograph 
is that it be a true and accurate reproduction of the object, person or place that 
it seeks to depict and be material to the issues in the case. On that basis, it would 
seem to follow that if photographs, taken in color, are true in color and correctly 
and accurately portray the object, person or place of which it is a photograph, 
that there would seem to be no reason at all for the courts to distinguish between 
colored photography or the common black-and-white photography. By way of 
example, the photograph which I am now demonstrating, which may not be 
large enough for all of you to see, is a photograph in color of the injured thigh or 
femur of a Negro client. You can see in this photograph, on the basis of the 
color there demonstrated, a draining sinus in his thigh from which infectious 
material would come out, as well as a clear depiction of the scarring effect of 
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the injury from which he had suffered and the operative procedure made neces- 
sary thereby. In this case, by reason of the location of the injury, so close to 
the abdominal area, it was impossible to exhibit the injured member of his 
body to the jury, and photographs were the only way to clearly demonstrate the 
condition to the jury. Obviously, the colored photography in this case more 
definitely and clearly depicted the condition which was actually present than 
could be done by the usual photography in black and white. This photograph 
was actually admitted into evidence at the trial of the case in Chicago, although 
the competency of the photograph was not raised on appeal from a verdict for 
the plaintiff. 

In the same over-all group relating to photography, it has long been estab- 
lished that motion pictures are competent in evidence when qualified within 
the limitations of the same rule and the subject matter is material to the issues 
of the case. There is no Kansas case, but a leading case on that subject emanat- 
ing from my state is Ottenstein v. Belt Railway, 272 Ill. App. 615. The real 
problem becomes a determination of the psychological aspect of when to use 
motion pictures insofar as their effect upon the jury is concerned. Almost all 
of us are familiar with situations where the use of motion pictures has had a 
reverse effect upon the result sought to be obtained. That, again, is a decision 
that, in the last analysis, must be made by the lawyer trying the case—the deter- 
mination of his over-all psychological approach. 


Practically speaking, motion pictures are predominantly used by those lawyers 
defending personal injury cases on behalf of various companies and corporations. 
Plaintiffs rarely have the opportunity to use motion pictures, in that it is only 
in story books that they are fortunate enough to have someone there with a 
motion picture camera when the accident occurs. Likewise, the way in which 
issues are formed in personal injury cases, there is not much occasion for a 
plaintiff to make use of that procedure. I know of such a use by a plaintiff only 
once. That involved a situation where the right-of-way of a traction company 
in a particular area was very wavy; that is, it would go up and down, and from 
side to side, so that cars travelling over it at a particular speed, say at 30 or 35 
miles an hour, allegedly rocked very violently. The plaintiff was a woman 
who claimed that while riding an electric interurban car in a particular area, 
she was thrown from her seat, sustaining a broken back. Her attorney evolved 
the idea of trying to duplicate the condition at the time she was hurt as best he 
could, and had a motion picture made of it. What was done was this: An 
investigator in an automobile was assigned to travel alongside one of those 
electric interurban cars on the same route, and the speed of the car was checked 
as it went along. When it hit the equivalent speed that the witness said the 
electric street car was going at the time the occurrence took place, he signaled a 
motion picture photographer in a car that was following, who took that photo- 
gtaph and continued to wind and grind the camera as long as the car main- 
tained that same speed. 


As a result, he became possessed of about 150 feet of film duplicating an 
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electric interurban car travelling over the same right-of-way at the same place, 
at approximately the same speed, which showed it weaving and lurching and 
rocking. These motion pictures were not used because it was on the offer of 
the presentation of those particular motion pictures that the case was settled. 


Predominantly, however, that kind of evidence is used to show that the 
injuries allegedly claimed by an injured party are not, in fact and in truth, as he 
claims them to be. Having worked on both sides of the negligence field, that 
is, having for many years defended cases for some of the largest traction, taxicab 
and insurance companies, and likewise, having for many years engaged in the 
trial of cases on behalf of injured people as their lawyer, I think I can approach 
that problem from a rather objective viewpoint. I can only say that if the man 
is actually not telling the truth, then the defendant is entitled to, and should, 
produce and use those motion pictures to bring him down to earth. 


But there are times when, in the use of such evidence and of such techniques, 
some of the lawyers are not fair. Let me tell you of one. About five years ago, 
a case was tried under the Federal Employers’ Liability Act, where a man had been 
working in the railroad yards in the pit. The other employees had jacked up 
the bottom of a freight car so that there was a space left between the wheels 
and the bottom of the car in order for this workman, the plaintiff, to reach 
his hands in and get the journal box out and get it fixed. Well, what happened 
was that while he was doing this, somebody inside the pit moved the jack, or 
something, and the car came down, the axle hitting him across the wrist, smash- 
ing the wrist badly. The man was still out of work at the time of the trial. In 
discussions before trial, he stated that he had done a few little things around 
the house; that he tried to shovel snow but the arm hurt when he did it; that he 
tried to carry things from the yard to his car, and the arm would hurt when he 
did that, but he was trying to get along. 


During the trial of the case, without cross-examining this man in detail about 
these activities, in order to lay a foundation for the later motion pictures, the 
attorney for the railroad, who was a very clever and capable man, instead of 
asking, “Did you ever shovel snow?” developed the foundation that the man 
had not used his arm in doing heavy work and things of that kind. Ultimately, 
400 feet of film were run off. Now, when this film was run off, it showed a 
shovel going up from the ground, up in the air and over his shoulder, for about 
20 feet of film, then a kind of a “jump,” and then there would be 20 feet more 
of this man shoveling from down to up. Something about the way that film 
was projected struck the opposing lawyer as being rather odd. On cross-exami- 
nation he asked this particular photographer to reduce the speed of the projector 
to half time, and watched the film again. Then he caught the gimmick. On 
cross-examination the photographer was asked why it was that hundreds of feet 
of film never showed the man with the shovel on the downsweep. All the film 
showed that when he picked up the shovel with snow, he would raise it over 
his shoulder, but nowhere was there a foot of film showing the shovel being 
lowered to the ground during the time interval before the next upward shovel- 
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ing process started. He was evasive. He argued. He tried to say the film was all 
there. Finally, he got so upset that he blurted out, “I wasn’t paid to take pictures 
of him resting between movements,” which proves that it requires a thorough 
and comprehensive understanding and knowledge of the device involved in 
order to be able to tell whether, in truth, it is a true reproduction properly 
presented. 


Within the definitive class of photography there must, of course, be included 
those various medical visual aids which must be mentioned. I have reference, 
in addition to the ordinary X-rays of bones of the body, to the very specialized 
types of medical techniques, such as luminous X-rays where, by the injection of 
radio-opaque material, infected parts of the bone are more clearly demon- 
strated; pyelograms, which, by a similar method, bring into view injury to the 
kidneys, urethra and ureters; myelograms, which likewise furnish a method for 
visualizing disc injuries in the spine; pneumoencephalograms, which tend to 
help visualize injuries to the brain and skull, and electroencephalograms, which 
bear on the absence or presence of brain injury or defect. In this field of evi- 
dence, of course, the medical man is the moving force, since the lawyer, in 
actuality, has nothing to do with the treatment and diagnosis of the patient. Yet, 
it would seem to be the duty of the trial lawyer to determine whether those 
processes or methods have been used by the medical man attending his client 
and, when so determined, to make full and proper use of the results thereof to 
the extent that they tend to visualize for the jury a picture concept of the 
medical facts in the case. 


In this field of so-called medical photography there are some technicians who 
have begun the use of colored X-rays of the body which would seem to have 
an advantage over the present X-ray methods of presenting the contents thereof 
because of more marked detail, but here, again, the process is very new, very 
expensive and would seem to present many problems that would not be present 
in the ordinary use of color photography. Through the years there has been 
a recurrent trend towards the use of X-ray positives, which as most of you know, 
are photographs made from X-ray film, which are essentially the same as a 
negative in photography. The one that I am holding in my hand for demon- 
stration is such a positive made from an original X-ray of a fractured leg. The 
primary benefit of the positive X-ray is that it tends to give the laymen who 
comprise the jury a better understanding of what the X-ray contains than the 
normal X-ray negative, in that by the transposition of color between black 
and white, or the shadings thereof onto the positive photograph, the fracture 
lines become more vivid and clear. Such an X-ray positive can, in actuality, be 
made by any photographer i in the same manner as photographs are made from 
ordinary negatives. The use of this device, however, has never become markedly 
prevalent because of the fact that the medical men, who are the primary users 
of such devices, seem to prefer the X-ray film to a paper positive for purposes 
of diagnosis, storage and general use. 


In connection with the general field of X-ray, although not properly a part 
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thereof from a medical standpoint, certain technicians in Chicago have recently 
developed a new process whereby enlargements of photographs are made di- 
rectly onto X-ray plates, creating and giving the effect of a 3-dimensional view 
when placed in the ordinary X-ray shadow box. I have a few here, and perhaps 
I can demonstrate that third-dimensional view. Now, here you have one that 
originally was a photograph of a woman who received injuries to her face. 
Here, in the transposition of the negative of that photograph of her face, you 
get a much clearer view by way of perception and depth of the condition that 
she has. There are some that show detail to a much greater degree. Now, here 
is one that is of a man who received some burns, and I don’t think there is much 
question but that on that kind of a process the condition from which he suffers 
becomes much more clear, is much more apparent, and presented with much 
more detail than is possible in the ordinary photograph. If you were a mem- 
ber of what, in Chicago, they call the “Broken and Dented Fender Club,” that 
is, the men who do subrogation work in automobile damage cases, these photo- 
gtaps serve a purpose in showing in detail the kind of damage that occurs in 
that kind of situation, and help to clarify, analytically, that kind of problem. 
We have some others here, but I think for the purpose of showing the process 
these are clearly demonstrative. 


One of the most important techniques of demonstrative evidence, of which 
you see a sample here in front of me, and which I thought would be interesting 
to you, consists of the use, in a proper case, of models. In Illinois we have 
several cases permitting us to use in evidence a scale model of any object that is 
material to the issues of the case. Illinois Central v. Berens, 208 Ill. 20, was a 
case where a railroad reproduced a locomotive. There was a case where a 
house was reproduced. There was another case where practically a whole coal 
hoist was reproduced for the purpose of explaining to the jury what the factual 
situation was. This model may be too small to be seen from where you are. In 
Illinois there is a statute that provides that whoever reconstructs a building, 
maintains a steel structure, does remodeling or something of that kind must, 
much as in the FELA cases, provide a safe place for the employees to work. 
This is a case where a man was employed to work upon a high sign. He fell off 
the structure behind the sign while so employed and was very seriously injured. 
During the discovery procedure a set of plans was obtained that were required 
by law to be filed with the county clerk before the work could be done. By com- 
parison with the actual sign, it was determined that the sign and the structure 
had not been made in the same way the plans called for, which was a violation 
of the law. The case was handled in this way: This model was kept in a case; 
it was left standing on the counsel table for eight days during trial. By then the 
jury was wondering what was contained in the box that was present in the 
courtroom. In due time the engineer for the company was called and, by him, 
the plans were placed in evidence. By him then, that is, by an adverse witness, 
it was established that this model, in the shape that it is, was made in accordance 
with the plans filed, showing catwalks in the back, with railings as required by 
law. After it had been established that this model was one to scale, showing 
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catwalks with the railings, as required by law, the engineer was asked whether 
or not, in fact, that truly and correctly represented the sign and the structure 
upon which the man had been injured. The answer was, “No, it is not. The 
difference is that, instead of having this catwalk with the railing here, like this,” 
(removing catwalk with railing from model) “it had a catwalk without a rail- 
ing.” Then counsel exhibited to him a scale model of the same catwalk without 
a railing and asked him to place it upon the model of the sign and structure. 
Thereafter, in response to questions, the witness explained that the catwalk 
without the railing was the one that had been on the structure at the time that 
the plaintiff was injured. Thus, by use of such a model and the eliciting from 
the defendant’s engineer of the admission demonstrating that the railing in the 
finished structure had been omitted, the plaintiff was successful in proving not 
only a violation of the statute, but in establishing negligence on the part of 
the defendant. The conclusion becomes obvious that the proof of facts, by a 
proper method such as this, cannot help but give to the jury a clearer visual 
concept of the issue involved, reducing what would have been technical verbal 
testimony to a very simple, effective picture concept. In your state, the right to 
use such models is predicated upon the case of Logan v. Empire District Electric 
Co., 99 Kans. 381. 


So far as the second class of demonstrative evidence is concerned, involving 
those situations where the physical object itself is not placed in evidence but is 
used as an adjunct or auxiliary for the purpose of permitting the particular wit- 
ness to more clearly explain his verbal testimony, the ultimate purpose of the 
use of such techniques is the same, that is, to give the jury a clearer understand- 
ing of the testimony in the case and reduce it to as simple a presentation as is 
possible. 

Within that classification the objects most commonly involved are skeletons, 
models and blackboards. The use of skeletons and body models of various kinds 
clearly tend to explain and simplify the medical terminology used by the medical 
witnesses in the case. There are so large a variety of this type of object available 
for various situations that it would be difficult to enumerate them all, but in 
the main, since they come under one classification, the common principle would 
seem to cover them all. In our state, under the doctrine enunciated in the case 
of Railroad Co. v. Walker, 217 III. 605, it has long been established that such 
objects may be used for such purposes during the trial of a case. Within that 
tule bone skeletons, nerve skeletons and reproductions of various parts of the 
body have consistently been used in evidence. This rule would also seem to per- 
mit of the use of models of various objects dealing with the substantive issues 
which are not drawn to scale but by the use of which the verbal testimony of 
an expert, such as an engineer, architect or other specialist, would be clarified 
and made more simple for the benefit of the jury. 


From what I have been able to determine, you in Kansas do not have any 
opinion of a Court of Review covering the actual use of skeletons or similar de- 
vices for the purposes discussed, but there are two Kansas cases from which I 
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feel you can derive the basic right to use such devices. As has already been 
discussed, in the case of City of Topeka v. Bradshaw, 5 Kans. App. 879 (1895), 
the Court held that plaintiff's injury could be demonstrated to the jury so as to 
enable them to understand the nature and extent thereof. Likewise, in the case 
of State v. Ryno, 68 Kans. 348 (1905), your Supreme Court held that it was 
proper for a witness to explain his verbal testimony by using a blackboard to 
demonstrate what he was discussing. If then, under your case law, you have 
the right to use a blackboard as an auxiliary aid to explain the testimony of a 
witness, and the right to use your client’s body to demonstrate the nature and 
extent of his injuries, it should certainly follow that you would have the right 
under those same decisions to similarly use the various kinds of skeletons or 
other objects or devices for the purpose of permitting a medical witness to make 
his testimony more clear and to develop your picture concept of what you are 
trying to prove more precisely and in greater detail. 


Falling into the same classification is one of the most controversial of 
physical objects attempted to be used in the trial of cases—the blackboard. For 
the purposes of this discussion, we can perhaps simplify the legal principles 
involved. To the extent that the purpose is that of illustrating the word testi- 
mony of the witness, it would seem to be competent as an aid to the manner 
of proof. We, in Illinois, have no express case involving blackboards, but are 
guided by a decision in the case of Lake Shore El. Co. v. Burgess, 200 Ill. 628, 
632, in which the Supreme Court held that it was proper for an attorney to use 
a large piece of paper upon which was made a rough drawing, not to scale, as 
an aid to the witness’ testimony to the extent that it tended to crystallize or 
clarify it. However, in your state, as we already know, the case of State v. Ryno, 
68 Kans. 348, authorizes the use of a blackboard as an adjunct or auxiliary for 
the purpose of permitting a witness to illustrate or clarify his verbal testimony. 
The law seems to be the same in most of the States when the use of a black- 
board is limited to such a purpose. 

The real dispute or controversy in the use of blackboards, however, is not in 
regard to the right to use it, but rather as to the purpose for which it is used, and 
is concerned, in the main, with the determination of the propriety of using a 
blackboard during the closing argument to the jury when the plaintiff seeks 
to illustrate by mathematical computation the financial extent of his damages, 
and the defendant seeks to find some method by which to make the blackboard 
disappear. Many states have held that the right to so use a blackboard is legal 
and proper. Some have determined that limitations must be placed on such 
use, as by making reproductions of the matter placed on the blackboard to be 
later contained in the record, or limiting the time during which such material 
may remain in the presence of the jury. A very comprehensive discussion of that 
subject, the philosophy upon which it is based, and the interpretation placed 
on the rule by the various states may be found in 9 A.L.R. 2d 1074, 1125, and 
the sources therein referred to. In the main, a justification for the use of a 
blackboard for such purposes is predicated upon the conclusion that, since a 
lawyer has the right to verbally-inform the jury as to what the constituent ele- 
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ments of damages are, then he likewise should have the right to visualize for 
the jury the same elements by placing them on a blackboard by way of demon- 
stration. As against that theory, the prevalent view asserted by those persons 
representing defendants is that the use of a blackboard for such purpose consti- 
tutes a sort of prejudicial attempt on the part of a plaintiff to take unfair 
advantage of the defendant by placing in front of the jury a written or printed 
picture, in figures, of the constituent and aggregate elements of damage which 
remains when the lawyer is done arguing, in lieu of a word picture, which 
terminates when the lawyer ceases arguing. 


So far as that particular issue is concerned, it would seem to me that the 
simplest objective approach to the proper use of a blackboard with relation to 
such a purpose would be that both sides should have the right to its use within 
the limitations of a proper purpose and a fair method of procedure. 


By way of illustration of the use of a blackboard by the plaintiff's attorney 
within the concept already discussed, there have been placed on the blackboard 
before you some figures relating to a case that was actually tried, and, if you 
will permit, I shall attempt to explain and demonstrate by way of example just 
how that material is normally used by those persons advocating such procedure. 


As you can readily see, the words and figures now contained on the black- 
board demonstrate the following information: 


Plaintiff's Damages 

Medical and hospital bills 
Lost salary to time of trial 
Pain and suffering 

Future lost salary or earnings 
Permanent injury 


Total Damages $100,000.00 


Obviously, the totals contained in those figures were predicated on certain 
factual situations evolved from the evidence and constituted a correlation of 
that material used by the attorney for the plaintiff in his argument to the jury. 
In order to analyze and explain the method of computation and correlation of 
the figures it is, of course, essential to go through the factual history of the 
case. The plaintiff was 32 years of age at the time of the accident and 34 years 
of age at the time of the trial. He was the same person whose injured thigh and 
femur were exhibited in the colored photograph that you were shown a short 
while ago, and had been employed in a cleaning and dyeing establishing pa- 
tronized by members of his own race, operating a Hoffman press machine. He 
was a left-legged presser earning approximately $40.00 per week, or $2,000.00 
per year. The injury he suffered consisted of multiple fractures of the left 
femur, with an open reduction being performed, followed by an osteomyelitis 
or bone infection. The ultimate result two years later, at the time of the trial, 
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was that he had a draining sinus of the thigh over the infection, which exuded 
pus on use of the leg, and a stiff knee. By reason of this condition, he could not 
operate the pressing machine, since that required an up-and-down motion of 
the leg with use of the knee joint for the purpose of operation, so that he could 
no longer do that kind of work. The only other kind of work he had ever done 
in his life was that of a lumberjack and stevedore on a Great Lakes vessel carry- 
ing steel, which obviously he could no longer perform. The evidence was that 
those conditions were permanent. Although there was no evidence as to ex- 
pectancy of life, it was argued by both sides that under the generally-accepted 
and known tables, he had a life expectancy to the age of 68 years, and a working 
expectancy to the age of 65 years. 

Now, keeping those facts in mind, the attainment of the gross figures placed 
on the blackboard was done as follows: The medical expenses, consisting of 
hospital and doctor bills in the amount of $4,000.00, were already fixed and 
determined, and therefore placed on the blackboard. The item of two years’ 
lost salary at $2,000.00 per year at the time of the trial was also fixed and 
determined, and therefore placed on the blackboard in the amount of $4,000.00. 
Thereafter came the problem of determining the intangible value of the remain- 
ing items that were to be considered in a determination of the amount of this 
plaintiff's damages. Since he had a life expectancy of 68 years and was 32 years 
old at the time of the occurrence, it appeared that there was a period of 36 years 
during which he would have pain and suffering varying from the excruciating 
pain involved in the first two years to the constant, chronic pain at the time of 
the trial that would be with him for the rest of his life. In attempting to reach 
a gross figure for that item of the damages, the attorney suggested a very 
reasonable evaluation of approximately $3.00 per day, or $1,000.00 per year, 
for that period of 36 years, and, as a result of that computation, placed the sum 
of $36,000.00 on the blackboard after the item of pain and suffering. So far 
as the question of future lost earnings or salary was concerned, it was clear that 
he would be unable to return to the kind of work he had been doing all of his 
past life, although, in fairness, it necessarily had to be admitted and taken for 
granted that at some time in the future he would be able to return to some 
form of work. The problem then became to determine what value to place on 
the partial loss of earning capacity that he would have. 


To that end, his attorney, in attempting that computation, suggested to the 
jury that a reduction in his gross income of about $1,000.00 per year for the 
rest of his working years would be a very reasonable, and almost nominal, eval- 
uation. On that basis, since he was 34 years of age at the time of the trial, and 
the admitted retirement age was 65 years, it appeared that there was a period 
of 31 years during which this feature of diminution of earning capacity would 
apply. Thus, at the rate of $1,000.00 per year for that period of 31 years, a 
computation was reached of $31,000.00 for future partial loss of earnings, 
which was then placed on the blackboard. The remaining element of damages 
was for permanent injury. Necessarily, it is quite difficult to evaluate and 
reduce to terms of money the factors that go to make up this over-all element— 
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permanent injury. The attorney for the plaintiff in this case discussed in a simple 
manner with the jury the effects of the permanent stiffness of the knee, creating 
an inability on his part to bend his knee, to walk up and down stairs in a normal 
manner, to step on and off street curbs and on and off buses and cars in a 
normal manner, his inability to squat or bend down as, for example, to stoop 
and catch his children in his arms when he came home, and the loss of so many 
simple, normal functions over a period of 34 years of his life expectancy that 
still remained from the time of the trial. The jury were then informed that the 
field of value that could be invoked in determining what money compensation 
to place on such an element of damage depended to a large degree upon the 
make-up and character of the particular plaintiff, his station in life, his back- 
ground, and a host of other factors that unconsciously become involved in a 
juror’s thinking, and he then suggested that in the light of all the circumstances, 
he felt that the gross sum of $25,000.00, without any mathematical computa- 
tion, would be an exceedingly nominal valuation for that item of damages, 
which was then placed on the blackboard. 


Having completed the various individual evaluations of the items of damages, 
the attorney then added up the total amount, which came out as $100,000.00. 
He then proceeded to explain to the jury how, by such an analysis, a fair evalua- 
tion could be reached, in that, although the gross amount could conceivably 
sound like a large sum of money, the reasonable evaluations for the separate 
items of damages demonstrated that over-all the gross amount would have to be 
considered as being equally reasonable in view of all the factors involved. 


It should be apparent that the primary purpose for such an argument is 
directed at reducing what could be conceived as a large sum of money to an 
apparently reasonable amount in view of the background of the particular case. 
This is what the plaintiff's attorney was trying to do. The defendant's attorney, 
on the other hand, taking it for granted that the amount asked for was an 
exceedingly large sum, particularly when thinking in terms of the particular 
kind of plaintiff and type of injury that was involved, was not hesitant in his 
argument in expressing that belief. He got up and said: “Now look, that is 
$100,000.00. Have you ever counted or handled $100,000.00? Do you con- 
ceive how large a sum of money that is? Do you think this man would ever 
have acquired that large a sum of money in any other way?” 


The problem then became, so far as the plaintiff's attorney was concerned, 
that of converting the gross figure of $100,000.00 that was on the blackboard, 
which, in the abstract, seemed to be a large sum of money, into a tangible, prac- 
tical, reasonable sum of money with relation to the particular case that would 
receive acceptance within the mental concept of value and fairness of the jurors 
hearing the case. The attorney for the plaintiff approached the problem by 
placing it before the jury thus: “Now, if there is a person on this jury that 
earns $100.00 a week, he is earning $5,000.00 a year. In 20 years that person 
will be handling $100,000.00. I am sure that there are a number of you on 
the jury that earn that average wage. Now, each one of you earning such money 
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will have handled in 20 years of normal health the sum of money which the 
plaintiff asks you to award him, not only for the two years of agony and suffer- 
ing he has gone through thus far, but for the 34 years that remain of his 
normal expectancy of life. Will any single one of you feel wealthy or exceed- 
ingly rich 20 years from now for having that sum of $100,000.00 that you will 
have earned during the period at the rate of your normal salary? Reducing that 
sum to terms of your daily use over that period of 20 years, will any of you, by 
reason thereof, emerge at the end of that period of time in any better financial 
position than you now find yourself?” The argument was concluded by bring- 
ing home to the jury the point that that sum of $100,000.00, if awarded to the 
plaintiff, would not cover 20 years of healthy, normal living, but 34 years of 
living as a cripple, carrying with him for the rest of his life the injuries with 
which he was afflicated by reason of the negligence of the defendant. 


The jury apparently agreed with the computation, because it awarded the 
plaintiff a sum of money very close to that which was asked. The result in the 
case is not important except to demonstrate that it was the kind of a case where, 
because the liability features were clearly in favor of the plaintiff, he would 
seem to have had the right to use the blackboard to demonstrate these figures, 
in that he was clearly entitled to a substantial recovery. It is in such kind of 
cases that the blackboard is effective. Frankly, however, if you would analyze 
the cases in your state or others where there have been large and substantial 
verdicts, where blackboards have been used, you may conclude, as I often feel 
inclined to do, that the size of the verdict was not occasioned alone by the use of 
the blackboard, but that the blackboard was used in a case where a large and 
substantial verdict would have resulted in any event by reason of the nature of 
the loss, and not for the use of it. 


This should be self-evident when one considers that in a case where the 
liability features are strongly against the plaintiff—and this is something that 
attorneys representing defendants should keep in mind—if such a method of 
computation were attempted to be used, it might well be that the jury might 
more readily hold against the plaintiff than if that method or technique were 
not invoked. By that, I mean that a demand for a substantial verdict, in a case 
where obviously the plaintiff is not entitled to it, would tend to destroy or 
eliminate whatever compassion or sympathy the jury might have for the plain- 
tiff by reason of the fact that they would feel that his attorney was not being 
fair and reasonable in not giving them credit for common, everyday knowledge 
and human understanding. I can only say that with relation to this method or 
technique of using the blackboard, it is my feeling that attorneys for defendants 
are too deeply concerned with a problem that, in actuality, does not bring about 
an unusual result from the use of the blackboard, except in those cases where 
such a result is warranted by the factual and medical evidence produced in the 
trial of the case. 


One cannot leave an analysis of the selection of patterns of proof in the trial 
of a case without touching upon that phase of the establishment of the pattern of 
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proof, which to many people is the most vital and important of all, the conduct 
of the trial attorney, the parties and the witnesses in the case, as distinct from 
the technical evidentiary procedures and techniques. That establishment of the 
pattern of proof commences at the very outset of the case with the selection of 
the jury, when the trial attorney, by his approach, begins his attempt to condition 
the jury for, and and to persuade it to, an understanding and acceptance of his 
viewpoint and the client’s cause. It continues through the opening statement, 
where the foundation is laid for the total picture that is later to be developed, 
by the establishment of the over-all pattern or outline, so to speak, of what is 
to follow, as a guide to the jury for that period of time when the evidence or 
the pattern of proof will unfold. Then it becomes dominant during the presenta- 
tion of the evidence, where the competent trial attorney seeks always to so 
present the evidence in a manner and order that will clearly define the pattern 
of proof, correlating his exhibits to the verbal testimony in such manner that 
it is not necessary for the jury to either grope for the conclusion or occupy itself 
with an attempt to correlate those matters on its own part. At the close of the 
case, it rises to a crescendo of logic and drama in the argument to the jury, when 
the experienced trial attorney, rather than using complex language of narration 
or reaching for oratory, attempts in a simple manner to commune with the 
jury in language that should always be upon the same level as that ordinarily 
used by the people making up the jury—neither above nor below them—based, 
of course, upon an appreciation of their constituent mental and emotional 
make-up, and thus, their psychological response. Having done that, he should 
then proceed to paint in words the picture concept for which he is striving, in 
a manner conveying his own belief in his cause, for it goes without saying that 
the more strongly he can convey to the jury a feeling of his belief in that cause, 
the more readily will they tend to be persuaded to his viewpoint and that of his 
client. Throughout all of that process the trial attorney must keep in mind, in 
addition to all else that he is doing, the need for grasping the sudden appear- 
ance of, and taking advantage of, whatever opportunity may arise for the crea- 
tion of highlights by way of drama to the benefit of his side of the cause on trial. 


Through all of the stages of the trial, becoming interwoven into the patterns 
of proof, appear the personality traits of the attorney, the parties and the wit- 
nesses, which, in the last analysis, help to give to the picture concept evolving 
from the pattern of proof the framework of earnestness, sincerity and right, 
which is the ultimate goal of the successful trial attorney. 


When all is said and done, however, and the pattern in proof has been set, 
each of us who tries cases then reaches the stage when all that can be done has 
been done, and the fate of our client and of our work rests in the collective delib- 
eration of those persons whom we have sought to persuade to our concept—the 
ladies and gentlemen of the jury—who, by their verdict, will soon let us know 
how well we have selected the proper pattern of proof and how soundly we have 
made the determination of the proper psychological approach. 
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Water, or perhaps the absence of water, its uses and control, has plagued 
man throughout the centuries, and Kansas has had its share of those problems. 


This paper is not intended to solve any of those problems, but rather it deals 
briefly with the historical development of water law in this state—limited in 
scope to both surface water and ground water. 


When Kansas was admitted to the Union and when our legislature first met, 
there was a well established rule applied to all water. The Common Law was 
guite well recognized. 


The Common Law rule with regard to surface water was very aptly defined 
by the Supreme Court of Kansas in one of its earliest decisions affecting water 
rights. In Shamleffer vs. Council Grove Peerless Milling Company, 18 Kansas 
24, decided in 1877, Justice Brewer in writing the opinion said: “Every man 
through whose land a stream of water runs is entitled to the flow of that stream 
without diminution or alteration.” This sentence has been quoted many times 
by our supreme court, and in fact is quoted in almost every Kansas case dealing 
with water law. In the same decision there is quoted from Johnson vs. Jordan 


2 Met 239, the following: “It is inseparably annexed to the soil, and passes with 
it, not aS an easement, nor an appurtenance, but as a parcel. Use does not 
create it, and disuse cannot destroy or suspend it.” This theory was affirmed as 
late as 1938 when in Smith vs. Miller, 147 Kansas 40, the court said “Under 
the common law as frequently decided by this court, water in the natural chan- 
nel of a stream is an inseparable attribute of the land through which the stream 
flows. In legal parlance it is part and parcel of the land itself.” 


Our Kansas court in arriving at these early decisions leaned heavily on the 
English cases, and notably ‘Magistrates of Linthingow vs. Ephinstone of Cum- 
bernauld, 3 Kames Dec (Scotch) 331 (Jan 14, 1768) which stated as follows: 
“At advising this cause, much darkness was occassioned by a notion that some of 
the Judges unwarily adopted, as if a river could be appropriated like a field or 
a horse. A river, which is in perpetual motion, is not naturally susceptible of 
appropriation. . . . Water drawn from a river into the vessels or ponds, be- 
comes private property; but to admit of such property with the respect to the 
river itself, considered as a complex body, would be inconsistent with the public 
interest by putting it in the power of one man to lay waste to a whole coun- 


ae 


That case was reported almost two centuries ago, and illustrates the fact that 
water problems with the courts are not new. 


* Delivered 


at the Central Kansas Bar meeting, Clay Center, May 8, 1954, and the N. W. Kansas Bar meeting 
at Oberlin, May 22, 1954. 
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Under the common law doctrine concerning the use of water, it is noted that 
there are two definite theories. The “Reasonable Use” theory and the “Natural 
Flow” theory. Under the natural flow theory the primary or fundamental right 
of each riparian proprietor on a watercourse or lake is to have the body of water 
maintained in its natural state, not sensibly diminished in quantity or impared 
in quality. Under the reasonable use theory the primary or fundamental right 
of each riparian proprietor on a watercourse or lake is merely to be free from 
an unreasonable interference with his use of the water therein. Kansas seem- 
ingly has followed both doctrines. The natural flow theory was set out in 
Shamleffer vs. Council Grove Peerless Milling Co., and later in Clark vs. Alla- 
man, 71 Kansas 206, the court said: “The restrictions upon the use of water for 
irrigation, after the primary uses of quenching thirst and for domestic require- 
ments are subserved, are those which justice and equity suggest. In all cases the 
use must be reasonable and the right of each must be exercised with due regard 
for the equal rights of others.” This latter case was cited and followed in 
Heise vs. Schulz, 167 Kansas 43, where the court said “The ‘Reasonable use’ 
theory prevails in the great majority of states where the common law doctrine 
has been applied. And this theory, as distinguished from the ‘natural flow’ 
theory, has been adhered to in this state whenever the common-law doctrine of 
riparian rights was under consideration by this court.” It seems that Kansas 
departed from the natural flow theory in Clark vs. Allaman, but did not an- 
nounce the departure until it decided Heise vs. Schluz. 


The last two cases above cited both followed one of the most famous of 
English water law cases, Embrey vs. Owen, 6 Exch 353, which was decided in 
1851. The United States Supreme Court followed the same theory in State of 
Colorado vs. State of Kansas, 320 U. S. 383, 64 S. Ct. 176. 


Quite another rule applied to surface or run off water. The leading early 
case on this point was Gibbs vs. Williams, 25 Kans. 149, wherein the court 
said: “Now the ordinary rule concerning surface water is settled and familiar. 
The lower estate owes no duty to the higher, and the owner of each may use or 
abandon surface water as he pleases. It is not one of the legal rights appertain- 
ing to the land, that the water falling upon it from the clouds shall be discharged 
over land contiguous to it; and this is the law, no matter what the conformation 
of the face of the country may be, . . . The owner of the land may, at his 
pleasure withhold the water falling on his property from passing onto that 
of his neighbors, and in the same manner may prevent the water falling on the 
land of the latter from coming upon his own, . . .” 


We find that Kansas applied still quite another doctrine in regard to under- 
ground or percolating water. Water that was under the ground was deemed to 
be property of the owner of the surface, and he could use it all, or any part, and 
was not to be held accountable to his neighbor, and his neighbor could not stop 
him from using all the water that he could appropriate. This doctrine is set out 
in City of Emporia et al, vs. Soden, 25 Kan. 410, in which the court said: “While 
the general doctrine in respect to underground water percolating through the 
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soil is, unquestionably, that the owner of the land may appropriate it to any use, 
and in any amount, and without reference to the effect of such appropriation 
upon his neighbor's land or supply of water, . . .” and in that case quoted the 
following: Wilson vs. New Bedford, 108 Mass. 265: “The percolating water 
belongs to the owner of the land as much as the land itself, or the rocks and 
stones in it. Therefore he may dig a well, and make it very large, and draw up 
the water by machinery or otherwise, and in such quantities as to supply aque- 
ducts for a large neighborhood. He may thus take the water which would 
otherwise pass by natural percolation into his neighbor’s land, and draw off the 
water which may come by natural percolation from his neighbor’s land.” This 
last case was followed by our supreme court as recently as 1944, where in one 
of the outstanding cases on this subject, in State Ex Rel vs. Board of Agriculture, 
158 Kan. and on page 609, the court said: “The owner of land may convey or 
grant the underground water, or the right to take it from the land, by an appro- 
priate instrument in writing to the same extent that he might convey or grant 
any other portion of the real property; or a party, having the right of eminent 
domain, may appropriate underground water to his use by condemnation pro- 
ceedings.” 

While these theories were shaping in the courts, the Kansas legislature was 
also creating water law. While under our constitutional system it is elemental 
that private property cannot be taken for public use without compensation, it 
is equally well settled that the State in the exercise of its police power may 
regulate the use of private property in the interest of the public welfare. The 
use of water unquestionably is as much subject to regulation as is the use of land 
or other property. In 1886 the Kansas legislature adopted the following statute: 
“The right to the use of running water flowing in a river or stream in this state, 
for the purposes of irrigation, may be acquired by appropriation. As between 
appropriators, the first in time is the first in right.” Another statute authorized 
the diversion from natural beds, basins, channels, of natural waters west of the 
99th Meridian, first for irrigation, subject to domestic uses, and second, for 
other industrial purposes. These statutes were the first attempt of the state to 
regulate waters by statute or to institute an appropriation doctrine. 


The rules as applied to waters in Kansas were applicable to this state at a 
time when water uses were comparatively simple, but those rules did not make 
the best use of water under a more complex society. The Restatement of the 
Law on Torts, at page 341, gives a graphic picture of the change in water 
demand and uses, and is quoted as follows: “In the early English Common Law 
there was little litigation over the private use of water. The uses for water were 
limited mainly to use for domestic purposes and for running small grist mills, 
and the law in respect to such uses was relatively simple, ‘First Come, First 
Served.’ Each landowner was regarded as having the privilege of using the water 
on his land for his own ordinary purposes irrespective of the effect on others, 
but this was not as harsh a rule as it might seem, for the simple reason that such 
use seldom had any material effect on others. There was water enough for all 
because there were no such things as public waterworks, sewage disposal sys- 
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tems, large factories and power plants. With the beginning of the industrial 
revolution, however, the situation changed. There arose many new uses for 
water which either consumed large quantities of it or polluted it to such an 
extent that it was of little use to others. The resulting conflict of interests in 
the use of water demanded a more equitable rule than ‘first come, first served’.” 


With the long and disastrous droughts of the 1930's, water problems became 
numerous in our legislature, and many proposals and remedies were submitted 
to it. In 1945, after much study had been made on the subject of changes in our 
water law, the legislature of that year passed laws which were entirely new to 
Kansas. Chapter 390 of the Laws of 1945 as passed was: “An Act to conserve, 
protect, control and regulate the use, development, diversion and appropriation 
of water for beneficial and public purposes, and to prevent waste and unreason- 
able use of water . . .” 


In a case brought to test the constitutionality of that statute entitled: “State, 
ex rel., vs. Knapp, 167 Kansas 546,” the court in reviewing the ground work 
for the passing of the statute said: “In August, 1944, the governor appointed 
a committee which included George S. Knapp, chief engineer of the Division of 
Water Resources, one of the defendants herein, as chairman, the attorney gen- 
eral, and other able men who had given much study to the subject. In December 
of that year the committee, made its printed report to the governor. . . . from 
which we quote in part: “The committee believes that conditions, and the needs 
of the people in Kansas, have changed so greatly since the early adoption of 
the common law as applied to water use, that the time has come to modify 
the common law to the extent necessary to set up a system of appropriation, 
based on priority of right, but without depriving the common-law owner of 
relief by proper compensation for limitations placed on unused common-law 
rights. 

“Tt believes that unused water cannot wisely be held in perpetuity for a 
common-law owner who may never have use for it, without resulting in under 
development permitting the water to flow out of the state and on toward the 
ocean, as an economic waste and loss of a valuable natural resource. 


ace 


It believes two things are needed, (1) to establish the right of appropria- 
tion under the rule of priority of right, and (2) to establish adequate adminis- 
trative control over the appropriation of water to prevent overdevelopment of 


any source of supply with resulting injury to established uses. 


In that same case, and on passing on the constitutionality of the act, our 
court said: “We also take note of the fact that if the statutes here under con- 
sideration make any change in the common-law rights of riparian owners our 
statute (G.S. 1935, 77-109), effective since 1868 (Gen. Stat. 1868, ch. 119 
article 3) authorizes the legislature to do so.” For this and other reasons quoted, 
the court held that the entire act was constitutional, and that the legislature did 
have the right to pass acts which would change the law relative to water, and 
water rights. 
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The act itself is too long to be quoted at length in this paper, but a discussion 
of it can hardly be had without quoting it at least in part. 


The most important part of the whole act, and that part which changes the 
whole law governing water is section 82a-702 of the General Statutes, which 
is as follows: “All water within the state of Kansas is hereby dedicated to the 
use of the people of the state, subject to the control and regulation of the state 
in the manner herein prescribed.” And followed by 703, which reads: “Sub- 
ject to vested rights, all waters within the state may be appropriated for bene- 
ficial use as herein provided. Nothing in this act contained shall impair the 
vested right of any person except for nonuse.” 


In commenting on the above quoted sections of the statute, our court in 
State ex rel vs. Knapp, 167 Kan. on page 555, said: “This is the heart of the 
statute. The rest of it treats of details and procedure. It forms the basis for a 
different approach to the solution of questions concerning water rights than we 
have had in some of our opinions. Heretofore we have approached the ques- 
tions largely on the basis of individual interests alone. Under this declaration 
and other provisions of the act we now approach them upon the basis of the 
interest of the people of the state without losing sight of the beneficial use the 
individual is making or has the right to make of the water. . . . The change 
is an appropriate one for the legislature to make. Individuals do not live alone 
in isolated areas where they, at their will, can assert all of their individual 
rights without regard to the effect upon others.” 


This legislative act changes the common law in at least one other important 
respect. The water in the state is allocated to the several uses to which it can be 
put, and the priority is set by statute. In 82a-707 we find: “(a) Surface or 
ground waters of the state may be appropriated as herein provided. Such appro- 
priation shall not constitute absolute ownership of such water but shall remain 
subject to the principle of beneficial use. (b) Where appropriations of water 
for different purposes conflict they shall take precedence in the following order, 
namely: Domestic, municipal, irrigation, industrial, recreational and water 
power uses. (c) As between appropriators, the first in time is the first in right 


Section 82a-704 provides how the act shall be administered. It provides in 
substance that the Chief Engineer of the Division of Water Resources, shall have 
the responsibility of administering the act; he shall gather data for information 
as to already existing rights, and that he shall make an order determining the 
vested rights of persons already using water on the passage of the act. This 
particular section of the statute is discussed by the Supreme Court in “Artesian 
Valley Water Conservation Assn. v. Division of Water Resources, 174 Kan. 
yi Ag 

There has been some criticism of this act for the reason that it provides that 
the Chief Engineer when gathering data for vested rights, shall consider domes- 
tic uses. This then in effect might deprive a domestic user from having any 
method whereby he can establish any vested right he might have in such 
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domestic use of water. “Domestic use” is defined in the act as being: “The 
use of water for household purposes, the watering of livestock, poultry, farm and 
domestic animals and the irrigation of gardens and lawns.” Thus it can be seen 
that the term “domestic use,” embraces a very important and large percentage 
of water users in the state of Kansas. 


Another important part of our state law in relation to the use of water 
was passed by our legislature in 1947, when it passed legislation allowing the 
formation of Irrigation Districts, and provided the procedure for their organiza- 
tion. Also provided in that particular part of the statute is the authority for an 
organized irrigation district to contract with the Federal Government for the 
acquiring of water and the construction of works necessary for the distribution 
of water to the lands to be irrigated. 


Similar statutes have been in existence in many of our more arid western 
states, and in those states the science of irrigation is far advanced to that of 
Kansas. With the advent of modern pumping systems, sprinkling pipes, power 
machinery wjth which to level land, and the coming of commercial fertilizer, 
the water problems arising therefrom are becoming more complex and more 
numerous. A good review of irrigation legislation in Kansas can be had by 
reading “Mizer v. Kansas Bostwick Irrigation District 172 Kan. 157,” which is 
the first expression of our supreme court on that subject. 


An appropriate closing chapter for this paper should probably contain a 
statement familiar to all of us—neither the courts nor the legislature have the 
power to create water or regulate its distribution. That power of creation can be 
performed only by the Creator of the heavens and the earth. It is within the 
power of man, however, to conserve at least a part of the water which falls. In 
times of plenty it is only prudent that man conserve the beneficial elements of 
nature for times of scarcity. 


EDUCATION FOR AMERICAN CITIZENSHIP* 


By STEADMAN BALL 
Of the Atchison, Kansas, Bar 
You are teachers. I am a lawyer. In college I took enough subjects in the 


field of education to qualify myself to teach, but I then went on through law 
school, and never put my teaching ability to the test. 


I therefore come before you today fully conscious of my inadequacy in the 
field of pedagogical methods, but with the hope that I can contribute something 
worthwhile in concepts and objectives which your methods can further develop. 


When we talk about education for citizenship we are in a broad field, as 
every phase of school life has an effect upon the development of the student as 


*Part of talk delivered to the County Teachers Institute at Ellsworth, Kansas, August 27, 1954. 
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a citizen. And we are in a field where your profession has already distinguished 
itself. 

I firmly believe that the only reason our free democratic society survived the 
great depression of the thirties was because the American schools had inculcated 
into our youth knowledge, wisdom, and capacities that make for stability, and 
had effectively pointed out the fallacies in other idealogies bidding for their 
attention and allegiance. 


In spite of this it has become fashionable in many quarters today to question 
the effectiveness of our schools, and the loyalty of our teachers. Die-hard pro- 
tagonists of horse and buggy day methods and fascist minded demagogues join 
in the general clamor. 


But each generation leaves school better equipped for effective citizenship 
than the one which preceded it, and with at last as much ability to read, write, 
and compute. 


I attribute this to the realization by the teaching profession that education is 
not limited to the acquisition of knowledge and the assimilation of information. 
It must also include the development of mental skills, habits and attitudes. 


At this point I cannot refrain from giving an example, taken from the lore 
of my own profession. It is said that a young man from the southern mountains 
went to the state capitol to take the bar examination. He had never attended 
college or law school, and the judge who was giving the examination asked him 
why he thought he could pass. He replied that he had learned the statutes of 
the state by heart. The Judge said “Young man, the next session of the legisla- 
ture may repeal everything you know.” He knew nothing of the Corpus Juris 
of Rome, of the Common Law of England; he had never heard of Blackstone, 
Coke, or Littleton. He had no concept of the great basic principles of juris- 
prudence, nor any training in skills, habits and attitudes so indispensible in the 
administration of justice. 


And even in the fields of technology, with their complexities and specializa- 
tions, knowledge and information are not enough. In 1948, Milton S. Eisen- 
hower, then President of Kansas State College, made this statement: 


“It has long been a conviction of mine that over-specialization is among the 
most serious threats to our democracy. Democratic citizenship requires more 
than the ability to make a living, or even to make outstanding original contribu- 
tions, in some specialized vocational field. It requires also a deep concern for 
the general welfare, a recognition of those unifying truths which lie beneath all 
specialties, and a capacity for sound value judgments on the basis of those 
truths.” 


As we proceed into the discussion of concepts and objectives toward the ac- 
complishment of which we need to develop skills, habits and attitudes, our major 
premise must be that democracy is superior to other forms of government be- 
cause it recognizes the ultimate value of the individual, and of equality and 
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liberty, economic as well as political, as the indispensable conditions for the 
development of the individual. 


This does not mean that the individual is everything, and the government 
nothing. Such a concept is just as foreign to democratic citizenship as the 
totalitarian philosophy that the government is everything and the individual 
nothing. Too often one hears the glib rejoinder “This is a free country” uttered 
not in praise or respect, but as an excuse for anything one wants to do. Un- 
restrained equality and liberty become anarchy. 


In a democratic system the people impose their own restraints. The ability 
and willingness to do this in such a manner as to promote the general welfare, 
or the lack of such ability and willingness, determine the success or failure of 
the system. And in the American system the restraints must be imposed within 
a framework of constitutional limitations so that certain basic individual rights 
will always be protected. Government by law as distinguished from the arbi- 
trary rule of men, whether one or ninety-nine percent of the population, is the 
very cornerstone of the equality and liberty necessary to develop the individual 
to his fullest stature, and the state to its rightful position. 


Nowhere is this more truly and beautifully stated than in the closing lines 
of one of the verses of the song “America The Beautiful”: 


“Confirm thy soul in self-control, 


Thy liberty in law.” 


So that the student will develop into a useful, intelligent, patriotic American 
citizen, it seems to me that the following objectives must be kept in mind: 


He should have knowledge. He should be taught about his political and 
social heritage. He should know the history and traditions of his country and 
state. He should know about the dreams, the struggles, the sacrifices, and the 
aspirations that have made The United States a great democracy. 


He should have moral guidance. Democracy rests on a foundation of jus- 
tice, tolerance, liberality, temperateness, courage, and honesty. Moral con- 
fusion is not compatible with good citizenship. 


He should be taught the need for accurate and adequate information, and 
the right ways to get it. A good citizen is an informed citizen. 


He should be taught how to evaluate and utilize information. To do this 
intelligently he has to know how to interpret and compare the information he 
gets, and to base responsible action upon logical conclusions drawn from it. 
Unless he can separate the relevant from the irrelevant, the valid from the in- 
valid, and can recognize logical consistency, he may be hopelessly lost even in 
the face of an abundance of information. 


He should be taught respect for the rights and personalities of others. As suc- 
cessful democracy must recognize the ultimate value of the individual, prejudices 
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based upon race or creed are not compatible with it. Neither are prejudices 
against laborers, farmers, or any other productive group in our society. 


He should be taught how to cooperate with others. To those who are criticiz- 
ing our schools for placing too much emphasis upon cooperation and not 
enough upon competition, I would point out that most of the failures in adult 
life are not due to inability to compete, but are due to inability to cooperate. 


He should be taught that action is essential. Indifference to civic responsibility 
can destroy democratic processes. Participation in civic affairs, voting, jury 
service, and insistence upon the rights of others are some of the tangible ways 
in which the citizen can make democracy a living, vital force. 


He should be taught world-mindedness. Arrogance is never a commendable 
quality, and this is true of arrogant nationalism. Understanding of and sym- 
pathy for the other peoples of the world and their problems is not incompatible 
with love of country and good citizenship. In fact, one of the obligations im- 
posed upon the American citizen today is constructive participation in the 
attempt to abolish war and achieve a peace which is more than an armed truce. 


The United States has been placed in a position of world leadership. It takes 
character as well as arms to lead the world. We are finding that the world 
looks with some skepticism on blots that appear on the face of our body politic. 
If we are to keep our position of leadership we will have to recognize that we 
have been giving too much lip service to democratic platitudes, and too little 
thought to applying them to concrete situations. 


In addition to the moral obligation to extend our democratic philosophy to 
concern for others, and their problems, we are actually now faced with the 
obsolute necessity to do so. Hamlet’s problem “To Be or Not To Be” can be 
applied to the whole of civilization today. Technology has developed faster 
than the ability of human beings to get along together. Unless the peoples of 
the world develop their ability to cooperate, they may find themselves faced 
with total destruction. 


In spite of these obvious facts there are too many people in America today 
who are doing their best to divide the world into permanent armed camps. 
Defective as the United Nations and its various agencies may be, they are at 
least an effort toward world cooperation and should be supported. 


I hardly need suggest that learning experiences are as essential as textbooks 
in education for American citizenship. There is more involved than mere in- 
tellectual activity which develops the mental skills. Habits must come from 
learning experiences which give practice in the habit, and attitudes from learn- 
ing experiences which place a premium on the attitude. Call this progressive 
education, or what you will, it is necessary in this age of complexities. 

While most of this training must come from the schools themselves, I would 


point out to those of you who are interested at the high school level that there 
are some fine outside programs which can be used to good advantage. The 
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“Boys’ State” program of the American Legion, the “Girls’ State” program of 
the Legion Auxiliary, and the “Youth and Government” program of the Young 
Men’s Christian Association are good examples of programs which are making 
worthy contributions to citizenship training. 


Except for aids of the kind just mentioned, the citizenship education or 
training in the schools must be carried on with a minimum of outside inter- 
ference. 


There must be freedom of discussion and action. Democracy can not be 
taught in an atmosphere of suppression. Our teachers have consistently proved 
their loyalty and our educational system must not capitulate to the array of 
bigots who march across the scene today condemning the schools because they 
do not teach brands of thought and action which are contrary to good citizen- 
ship and democratic principles. 


The principles and courageous actions that have made The United States 
of America a great nation were bought too dearly to surrender them lightly. 
If the rest of our citizens were as conscious of this fact as you are, we would 
have little to fear. I commend you for your understanding of these things and 
for your loyalty. I hope that I, as a layman, have been able to contribute some- 
thing to the work you are already doing so well. 





RECENT ADDITIONS TO THE STATE LIBRARY 


RECENT ADDITIONS TO THE STATE LIBRARY 


Adelson, Lester and others. Physician in 
the courtroom. (v.1 Western Reserve 
Law-Medicine series) Western Re- 
serve U. pr., 1954. 

Appleman, John Alan. Military tribunals 
and international crimes. Bobbs-Mer- 
rill, c. 1954. 

Arnold, Thurman W. The symbols of gov- 
ernment. Yale U. pr., 5th pr., 1948. 


Battle, Brendan P., and Weston, Paul B. 
Arson: a handbook of detection and 
investigation. Greenberg, c. 1954. 

Bradbury, Harry B. Lawyers’ manual— 
hints, suggestions, reminders, time- 
savers, annotated forms of civil prac- 
tice most frequently needed in ct 
late, supreme, surrogates’ and inferior 
courts... 6th ed. by Edwin M. 
Bohm. Baker, Voorhis, 1953. 


Bureau of National Affairs, inc., comp. 
State right-to-work laws as of April, 
1954. (pamphlet. ) 

Cahn, Edmond, ed. Supreme court and su- 


preme law. Ind. U. pr., 1954. 
Donaldson, Samuel Wright. The roentgen- 

ologist in court. C. C. Thomas, 1954. 
Fitch, Logan D. Abstracts and titles to real 

property. 2 v., Callaghan, c. 1954. 


Gazan, Simon N. Trial tactics and experi- 
ences. Harrison, c. 1954. 


Gonzales, Thomas A., Vance, Morgan, Hel- 
pern, Milton, and Umberger, Charles 
J. Legal medicine, pathology and tox- 
icology. 2d ed., Appleton-Century- 
Crofts, c. 1954. 


Hazard, John N. Law and social change in 
the U. S. S. R. Carswell co., 1953. 


Hines, LeRoy H. Unitization of federal 
lands. F. H. Gower, c. 1953. 


Kessler, William F., and Weston, Paul B. 
The detection of murden—a handbook 
for police officers, detectives, coro- 
ners, judges, and attorneys. Green- 
berg, c. 1953. 

Kirtz, Frank Groom. Law of electrical in- 
vention. Clark Boardman, c. 1954. 


McNair, Sir Arnold. The law of the air. 
2d ed. Stevens, 1953. 


Menin, Abraham I. and Herzog, Asa S. 
Bankruptcy forms and practice—in- 
cluding the complete forms and prac- 
tice for corporate reorganizations, ar- 
rangements, real property arrange- 
ments, wage-earners plans. 3d ed., 
Clark Boardman, 1954. 


Moore, Guy W. The case of Mrs. Surratt 
—her controversial trial and execution 
for conspiracy in the Lincoln assassina- 
tion. U. of Okla. pr., c. 1954. 


Parker, William S., and Adams, Faneuil. 
The American Institute of Architects 
standard contract forms and the law. 
Little, Brown, 1954. 


Peck, David W. The complement of court 
and counsel. (Benj. N. Cardozo lec- 
tures) Assn. of the Bar of City of 
N. Y., 1954. 


Powell, Frank J. The trial of Jesus Christ. 
Wm. B. Eerdmans pub. co., c. 1949. 


Stern, Robert L., and Gressman, Eugene. 
Supreme court practice. 2d ed. 1954 
rules. Bureau of National Affairs, 
1954. 


Thomas, A. J. Economic regulation of 
scheduled air transport. (Southwestern 
Legal Foundation series) Dennis, c. 
1951. 


Weihofen, Henry. Mental disorder as a 
criminal defense. Dennis, 1954. 


Wilkin, Robert N. The spirit of the legal 
profession. Yale U. pr., 1938. 


Wingo, Earle L. A lawyer reviews the il- 
legal trial of Jesus. The Author, c. 
1954. 


Zilboorg, Gregory. The psychology of the 
criminal act and punishment. Har- 
court, Brace, c. 1954. 


Zwanzig, William. Bankruptcy practice and 
procedure. 2d ed. by Robert W. New- 
ton. Allen Smith, c. 1954. 


(Books may be borrowed from the Kansas 
State Library for limited periods of 
time, and will be mailed upon re- 
quest. ) 





The JOURNAL 


CITY ATTORNEYS' PAGE 


Seventeen Kansans Join NIMLO 

Seventeen city attorneys in Kansas are affiliated with the National Institute of Muni- 
cipal Law Officers with headquarters in Washington, D. C. The national group serves as 
a clearing house on municipal affairs from the legal standpoint. Kansas members are: 
Edmund L. Page, Atchison; R. A. Munroe, Augusta; J. W. Bouska, Belleville; Walter 
S. Keith, Coffeyville; R. C. Woodward, El Dorado; James W. Putnam, Emporia; Fred 
Littooy, Hutchinson; C. L. Hoover, Junction City; Charles W. Brenneisen, Jr., Kansas 
City; Charles W. Lowder, Kansas City; Charles D. Stough, Lawrence; Victor H. Tegarden, 
Liberal; J. Sidney Nye, Newton; Douglas Gleason, Ottawa; John Megaffin, Pratt; Frederic 
J. Carman, Topeka; and Fred Aley, Wichita. Stough is the State chairman for Kansas. 


Nine Attend NIMLO Convention 

The following members of the City Attorneys’ Association attended the annual con- 
vention of the National Institute of Municipal Law Officers in San Francisco during 
early September. It was the largest delegation of Kansas attorneys ever to attend a 
national municipal attorneys’ convention. The following members attended: Fred Lit- 
tooy, Fred Aley, Lawrence Curfman, Charles Brenneisen, James Lysaught, Peter Caldwell, 
ber Carman, Richard Woodward, Charles Lowder, Kansas City attorney for Board of 

ic Utilities. 


Congratulations President Tegarden 

We hasten congratulations to our president, Victor H. Tegarden, Liberal. Vic was 
recently married, and we extend the felicitations from each member to both him and 
Mrs. Tegarden. Vic was also elected to the Governing Board of The Kansas League of 
Municipalities at the September convention. This was not only an honor for him, but also 


a recognition for our group. 
. . * 


Semi-Annual Convention 

Nearly seventy-five city attorneys attended sessions of the association at the semi-annual 
convention held in conjunction with The League of Kansas Municipalities at the Town 
House on September 20. President Tegarden presided at the morning session and vice- 
president Gordon K. Lowry during the afternoon. Highlight of the noon luncheon was 
an address by Senator Joseph H. McDowell, of Kansas City. Special studies were presented 
by Peter F. Caldwell, assistant research attorney for The League of Kansas Municipalities, 
on “Trends in Tort Liability and Insurance Problems of Municipalities”; and “Procedures 
for Removal of Unsafe and Unsanitary Buildings” by assistant city attorney, Robert B. 
Morton, Wichita. A round table panel on “Municipality's Rights, Duties and Liabilities 
with Reference to Streets, Sidewalks, and Trees” featured James W. Putnam, Emporia; 
Robert C. Helsel, assistant city attorney, Wichita; and Willis K. Dillenberger, city attor- 
ney, Oswego. A comprehensive report from the Legislative Committee on proposed legis- 
lation for the 1955 session was given by city attorney Fred Carman, of Topeka. The 
attorneys adopted a suggestion by Putnam that annual reports be made in five fields of 
municipal interest: eminent domain, zoning, traffic courts, tort liability and financing. A 
hospitality hour was arranged by assistant city attorney John J. Ziegelmeyer, Kansas City, 
to close the convention. 

* * 2 

A Word of Thanks 

We appreciate the efforts of city attorney Charles Brenneisen, Kansas City, and his 
efficient staff for their efforts in making our fall convention a rousing success. Attendance 
equaled or exceeded previous conclaves. Everyone agreed that it was a most beneficial 
gathering and we take our hats off not only to our Kansas City hosts, but also to the asso- 
ciation officers. 
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THE FIFTH AMENDMENT AND SELF INCRIMINATION 


By ELDON SLOAN 
Of the Topeka, Kansas, Bar 


In recent months, there has been considerable discussion about the advis- 
ability of an amendment to the Fifth Amendment to our National Constitution. 
I refer particularly to that clause which grants the privilege against self incrimi- 
nation. The Topeka State Journal recently published an editorial opposing any 
modification of this privilege. In response to this editorial, a letter writer, who 
was an officer at Forbes Air Base wrote a very stinging rebuke to the news- 
paper, going so far as to accuse them of being “a fellow traveler.” This suffi- 
cently aroused my curiosity to do a small amount of research and hence this 


paper. 
The pertinent provision of the 5th Amendment is, “Nor shall (any person) 
be compelled in any criminal case to be a witness against himself.” 


I was rather surprised to find on checking that the so-called privilege against 
self incrimination was not a part of the Magna Carta. Instead of a privilege 
against self incrimination, the oath ex officio was required for nearly 400 years 
after the adoption of the Magna Carta. This oath was required by any person 
who was accused by 2 witnesses. If the accused failed to take the oath, his 
silence was presumed to indicate his guilt. During the reign of Charles I, a 
great many Puritan Devines were apprehended by the Ecclesiastical Courts and 
the Court of High Commission, and made to answer the oath ex officio. They 
protested vigorously. Then there was the infamous Court of Star Chambers, 
established in 1487 under the Tudors, with criminal jurisdiction of undefined 
character. This so-called Court adopted the ex officio procedure. The abuse of 
the oath led to its abolition in 1641. The effect of the abolition was felt in all 
of the common law Courts and it became such an integral part of the common 
law criminal procedure during the Restoration, that it is not even mentioned in 
the Bill of Rights subscribed to by William of Orange. 


In the American Colonies, there was considerable agitation for the principal. 
The privilege is mentioned in Liberties No. 45 and No. 61, in the Body of 
Liberties drawn up in 1641. At the time of the Revolution, the principal had 
become so well known that it was formally incorporated in the Constitution or 
Bill of Rights of Virginia, Pennsylvania, Maryland, North Carolina, Vermont, 
Massachusetts and New Hampshire. 


Oddly enough, when the Constitutional Convention completed its work, no 
mention was made of the privilege. During the process of ratifying the Con- 
stitution, the first 5 states—Delaware, Pennsylvania, New Jersey, Georgia, and 
Connecticut—completed their ratification without proposing amendments. 
Massachusetts ratified it with a recommendation of nine amendments, none of 
which referred to the privilege. Maryland ratified without proposing amend- 
ments, and South Carolina ratified with a recommendation of four amendments, 
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none of which referred to the privilege. Then New Hampshire ratified with a 
recommendation of twelve amendments, still not referring to the privilege. The 
next four to ratify—Virginia, New York, North Carolina and Rhode Island— 
proposed various amendments which, in each instance, included some version of 
the privilege. It is rather odd that many of the states which ratified without the 
privilege, had Constitutions containing the privilege, whereas New York, one of 
the states to propose the privilege, did not provide for the privilege in its own 
Constitution until about 1840. 


When the first Congress met to consider the various state proposals, for 
amendments, James Madison presented, for discussion, his own version of a 
Bill of Rights. He placed the privilege against self incrimination in a section 
dealing with the rights of individuals against the arbitrary exercise of Federal 
power, and there was no limitation of the privilege to criminal proceedings. The 
words “in any criminal case” were inserted by adoption of an amendment men- 
tioned by John Lawrence of New York. 


The alteration was adopted and written into the amendment without any 
recorded opposition from Madison. As so amended, it was eventually adopted by 
the States. 


The privilege against compulsory self incrimination “in any criminal case” 
has reference to the kind of proceedings which might be instituted against the 
witness in consequence of his testimony not to the nature of the case in which 
the evidence is sought. It applies alike to civil and criminal cases wherever the 
answer might subject, to criminal responsibility, the person giving the evidence. 


Most of you are familiar with the privilege in the bankruptcy code which 
requires the bankrupt to appear and give evidence concerning his financial trans- 
actions. In some instances, such testimony could well indicate criminal viola- 
tions. In England, the bankrupt can be required to give evidence of any criminal 
violations. However, the United States Supreme Court, in the case of McCarthy 
vs. Arndstein, 266 US 34, held that the privilege against self incrimination 
applied to bankruptcy proceedings. 


As was held in the case of Johnson vs. United States, 318 US 189, the privil- 
ege may be claimed in any legal proceedings. It should be pointed out, however, 
that the privilege must be claimed. A witness may waive it. The Johnson case 
was such a case. The witness was being tried for failure to file a proper income 
tax return for the years 35, ’36 and ’37. He testified concerning his tax returns 
for these years. Although the witness was not being prosecuted on his tax re- 
turns for the year ’38, the prosecution cross-examined him concerning his income 
for that year. The privilege was claimed and sustained by the Court. However, 
in the Government’s closing argument to the jury, considerable comment was 
made over the defendant’s refusal to testify concerning his 38 income. Objec- 
tion was made by defendant’s counsel to this, but for some reason or other, the 
objection was later withdrawn. Had his counsel not withdrawn the objection, 
the defendant’s conviction would probably have been reversed, for the Court 
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quoted with approval a Pennsylvania case (Phelin vs. Kenderdine, 20 PA 354) 
as follows: 


“if the privilege claimed by the witness be allowed, the matter is at an end, the claim 
of privilege and its allowance is properly no part of the evidence submitted to the 
jury, and no inference whatever can be legitimately drawn by them from the legal 
assertion by the witness of his constitutional rights. The allowance of the privilege 
would be a mockery of justice if either party is to be affected injuriously by it.” 


A witness before a Grand Jury may also claim the privilege—United States 
vs. Monia (317 US 424). This case involved the investigation of possible 
Sherman Act violations. The witness claimed the privilege before the Grand 
Jury, but was nevertheless indicted. The defendants then filed motions to quash 
the indictment, and the Government demurred to their motions. The demurrers 
were overruled and the Government appealed to the Supreme Court of the 
United States. The action of the trial court was affirmed. 


The privilege has been extended to testimony before a Committee of Congress 
—United States vs. Bryan, 339 US 323, and before an administrative agency— 
Smith vs. United States, 337 US 137. 


Coupled with the 4th Amendment's prohibition against unreasonable searches 
and seizures, the privilege protects an individual from being compelled to pro- 
duce private papers, which would incriminate him. Boyd vs. United States, 116 
US 616. A rather fine distinction is made, however, as to books and records 
which are to be kept under Government regulations. In the case of Shapiro vs. 
United States, 335 US 1, the defendant was required to produce books and 
records concerning business transactions which disclosed violations of the 
Emergency Price Control Act. The defendant produced the records, but claimed 
the privilege, both under the Constitution and under the Compulsory Testimony 
Act. The Court held, however, that the records, the defendant was required to 
produce, were records which he was required by the act of Congress to keep, 
and that neither the Constitutional privilege nor the Immunity Act extended to 
any violations discovered in the examination of such records. 


Another rather interesting distinction concerning the production of records is 
in the case of a corporate officer being required to produce books and records 
of the corporation, Wilson vs. United States, 221 US 361. This is another 
Sherman Act case. The defendant refused to produce the records on the grounds 
of self incrimination. He was required so to do. The Supreme Court held this to 
be proper on the basis that the privilege extended only to natural persons and not 
to corporations. 


Further limitations on the use of the privilege are in cases where the evidence 
would disclose the violation of a state law or where the statutes of limitations 
would bar a prosecution, or where there is an Immunity statute, that would cover 
the situation. It also applies only to past acts and not to future acts, such as in 
the case of United States vs. Kehriger, 345 US 22. There the witness was being 
prosecuted for contempt of Congress for failure to produce records. The prose- 
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cution was for a contempt comitted before a Committee of Congress, and there- 
fore, the Court held the privilege did not apply. 


A witness is protected not only from the disclosure of facts which would tend 
to prove his guilt, but also from the relinquishing of information which might 
furnish a link in the chain of evidence by which the criminal offense might be 
made known. Thus, the Supreme Court has held that a witness cannot be com- 
pelled to give evidence of her relation to the Communist Party, because of the 
possibility that her answers might furnish a link in the chain of evidence neces- 
sary for a proscution under the Smith Act, Blau vs. United States, 345 US 159. 


The protection of the 5th Amendment is confined to instances where the 
witness has reasonable cause to apprehend danger from a direct answer. The 
witness is not exonerated from answering merely because he declares that in 
doing so, he would incriminate himself. His say-so does not, of itself, establish 
the hazard of incrimination. It is for the Court to say whether his silence is 
justified and to require him to answer, if it clearly appears to the Court that he 
is mistaken. If the witness, upon interposing his claim, is required to prove a 
hazard in the sense in which a claim is usually required to be established in 
Court, he would be compelled to surrender the very protection which the privil- 
ege is designed to guarantee. 

“To sustain the privilege, it need only be evident from the implications of the ques- 
tion, in the setting in which it is asked, that a responsive answer to the question, or 
an explanation of why it cannot be answered, might be dangerous because injurious 
disclosure would result.” Hoffman vs. United States, 341 US 479. 


Various attempts have been made by Congress to pass Immunity statutes 
granting immunity from criminal prosecution in exchange for testimony. On 
the whole, it would seem that such statutes have not worked out too well. The 
first such statute was passed in 1857, and granted immunity for testimony vol- 
untarily given before a Congressional Committee. There are recorded a number 
of situations where criminals rushed in to testify before Congressional Commit- 
tees, and thus obtained immunity from prosecution for their crime. The statute 
was amended in 1862, considerably limiting the immunity and 1893 the com- 
pulsory testimony acts was passed. This act originally applied to the Interstate 
Commerce Commission, but has since been, by revision, made a part of the 
administrative acts in a number of the other Governmental Bureaus. Up until 
this year, the 1862 act applied to testimony before Congressional Committees. 
The Courts have held, however, that unless the immunity granted is complete, 
the witness may still claim the privilege. For this reason, the only prosecution 
of witnesses testifying before Congress have been for contempt and for perjury. 
I have not read the new statute passed by the present Congress. Newpaper 
accounts, however, indicate that it grants full immunity. The Attorney General 
does seem to have some authority according to the press, in the withholding of 
immunity. Of course, if immunity is withheld, the privilege would apply. 


It seems to me that the granting of immunity has made it possible for a 
number of criminals to go un-prosecuted. Such case is the Smith case, supra. 
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This individual, during the war, committed a number of serious violations of the 
Second War Powers Act and priority regulations. Through devious means, he 
secured a good deal of material to which he was not entitled and then sold it in 
the black market at exhorbitant prices. As a result of these transactions, he 
enriched himself enormously. He was called before the OPA and required to 
testify concerning the transactions. Before testifying, he claimed his privilege 
under the Constitution and immunity from prosecution under the Compulsory 
Testimony Act. He then proceeded to tell all. As a result of this testimony, he 
was indicted and convicted and sentenced to three years in prison and fined 
$710,000.00. The Supreme Court of the United States reversed the conviction 
and set him free because of the immunity provision. There are many other such 
recorded cases and space will not permit their review. 


At the present time, there is considerable agitation to amend the Constitution 
and withdraw the privilege entirely. Most of this agitation is coming from in- 
dividuals who are particularly apprehensive about the Communistic menace. 
It is interesting to note that the privilege exists only in those countries where 
the English Common Law prevails. In Russia, no such privilege exists. In fact, 
we are informed that all manner of devices and cruelties are applied in order to 
secure “confessions.” Even in this country, it has been necessary, at times, to 
suppress over-zealous public prosecutors who have used the rubber hose and 
other such instruments to secure confessions. 


Freedom from compulsory self incrimination is part of the broad right of 
privacy which Mr. Justice Brandeis defended with classic eloquence in his dis- 
senting opinion in Olmstead vs. United States (1928) 277 US 438, 471, 478- 
479. 


. . . The makers of our Constitution undertook to secure conditions favorable to the 
pursuit of happiness. They recognized the significance of man’s spiritual nature, of 
his feelings and of his intellect. They knew that only a part of the pain, pleasure 
and satisfactions of life are to be found in material things. They sought to protect 
Americans in their beliefs, their thoughts, their emotions and their sensations. They 
conferred, as against the Government, the right to be let alone—the most compre- 
hensive of rights and the right most valued by civilized men. To protect that right, 
every unjustifiable intrusion by the Government upon the privacy of the individual, 
whatever the means employed, must be deemed a violation of the Fourth Amend- 
ment. And the use, as evidence in a criminal proceeding, of facts ascertained by 
such intrusion must be deemed a violation of the Fifth. 


With respect to the practical operation of the privilege, it is claimed that in 
its absence, those entrusted with powers of investigation tend to become local 
tyrants and to misuse their discretion for political or mercenary or malicious 
ends. Furthermore, it is argued that experience has shown that “any system of 
administration which permits the prosecution to trust habitually to compulsory 
self-disclosure as a source of proof must itself suffer morally thereby. The incli- 
nation develops to rely mainly upon such evidence, and to be satisfied with an 
incomplete investigation of other sources . . . The simple and peaceful process 
of questioning breeds a readiness to resort to bullying and to physical force and 
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torture. If there is a right to an answer, there soon seems to be a right to the 
expected answer,—that is, to a confession of guilt.” 8 Wigmore on Evidence 
(3 ed. 1940) section 2251. 


Probably, the leading case on this question is Twining vs. New Jersey, 211 
US 78. The defendants were prosecuted in the state court of New Jersey for 
fraud in connection with the failure of a New Jersey bank. They were charged 
with making false statements to a bank examiner. At their trial, neither of the 
defendants testified. The Court, in its instructions, commented on this fact, and 
rather strongly implied that the failure to testify and refute the charges carried a 
strong implication of guilt. In New Jersey, the privilege against self incrimina- 
tion did not exist. The defendants appealed to the Supreme Court of the United 
States on the theory that the privilege against self incrimination is a fundamental 
right of National citizenship and that where this privilege is violated in their 
trial, they are denied due process of law under the 14th amendment. There is, 
in this case, the question of whether or not the 14th Amendment made the Bill 
of Rights applicable to the States. That is another question. 


Mr. Justice Moody, in his opinion for the majority, after reviewing the his- 
tory of the privilege, came to the conclusion that it was not one of the funda- 
mental rights of citizenship. However, Justice Harlan in a dissenting opinion, 
had this to say: 

“Can there be any doubt that, at the opening of the War of Independence, the people 
of the colonies claimed as. one of their birthrights the aye of immunity from 


self incrimination? This question can be answered in but one way. If, at the be- 
ginning of the Revolutionary War, any lawyer had claimed that one accused of crime 
could lawfully be compelled to testify against himself, he would have been laughed 
at by his brethren of the bar, both in England and America. In accordance with this 
universal view as to the rights of freemen, Virginia, in its convention of May, 1776— 
made a declaration (drawn entirely by the celebrated George Mason) which set forth 
certain rights as pertaining to the people of that state and to their posterity “as the 
bases and foundation of government.” Among those rights (that famous declaration 
distinctly announced) was the right of a person not to be compelled to give evidence 
against himself. Precisely the same declaration was made in Pennsylvania by its con- 
vention assembled at Philadelphia on the 15th day of July, 1776. Vermont, by its 
convention of 1777, said “Nor can he (a man accused of crime) be compelled to 
give evidence against himself.” Maryland, in 1776, declared that “no man ought to 
be compelled to give evidence against himself, in a court of criminal law.” Massa- 
chusetts, in its Constitution of 1780, provided that “no subject shall be . . . com- 
pelled to accuse, or to furnish evidence against, himself.” The same provision was 
made by New Hampshire in its Constitution of 1784. And North Carolina as early 
as 1776 recognized the privilege of immunity from self incrimination by declaring, 
in its Constitution, that a man “shall not be compelled to give evidence against him- 
self.” These explicit declarations in the Constitutions of leading colonies, before the 
submission of the National Constitution to the people of adoption or rejection, 
caused patriotic men, whose fidelity to American liberty no one doubted, to protest 
that that instrument was defective, in that it furnished no express guaranty against 
the violation by the national government of the personal rights that inhered in 
liberty. Nothing is made clearer by the history of our country than that the Con- 
stitution would not have been accepted by the requisite number of States, but for the 
understanding, on all sides, that it should be promptly amended so as to meet this 
objection.” 
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It has been wisely said that our liberties are only as strong as we are willing 
to defend for our fellow citizen. The rights preserved by our Federal Bill of 
Rights were hard won rights from despotic governments. There will always be 
those who will want to enforce their will upon others through governmental 
process. Oftentimes, the purpose to be accomplished will be a laudatory one. 
It is most unfortunate that the Communists, in their attack on our form of 
Government at this time, are hiding behind the Bill of Rights, in order to accom- 
plish their purpose. The difficulty is that if we deny these fundamental rights 
to those to whom we abhor, we likewise deny them to ourselves. Surely a means 
can be found to defeat this attack upon our freedom—without destroying free- 
dom itself. 


DISBARMENT FOR INVOKING FIFTH AMENDMENT 
From the A.B.A. COMMITTEE ON PUBLIC RELATIONS 


The American Bar Association will oppose any legal move by a Miami attor- 
ney to set aside the order of a Florida court disbarring him from the practice 
of law in the state courts because he refused to say whether he was a communist. 


In an unprecedented action today the Board of Governors of A.B.A., meet- 
ing in Chicago, decided to intervene as amicus curiae in opposition to the 
announced intention of Leo Sheiner to appeal the disbarment order to the 
Florida supreme court. Sheiner was disbarred by the Florida circuit court re- 
cently in a case involving his fitness to practice law, after invoking the Fifth 
amendment in a hearing before a U.S. Senate subcommittee. 


Attorneys for Sheiner have said an appeal would be taken to the Florida 
supreme court. During the past week they obtained a circuit court order releas- 
ing the court files preparatory to filing an appeal. The appeal deadline is 
November 8. 


Circuit Judge Vincent Giblin, who ordered the disbarment, declared that 
while Sheiner had the constitutional right to refuse to testify on the ground of 
possible self-incrimination, he “does not have the constitutional right to practice 
law.” 


On October 16, 1954, action of the A.B.A. Board of Governors was to direct 
the chairman of its special Committee on Communist Tactics, Strategy and 
Objectives, former U.S. Senator Herbert R. O’Conor of Baltimore, Md., to file 
a brief in opposition to Sheiner’s appeal. 


President Loyd Wright of Los Angeles said the Board’s action was by unani- 
mous vote. He commented: 


“The lawyer's responsibilities under the Constitution go beyond those of the non- 
lawyer. He owes a special loyalty to the Constitution by virtue of being an officer 
of the court. The bar cannot tolerate disloyal members.” 
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This action by the Board was in accordance with an earlier policy declara- 
tion of the A.B.A. House of Delegates which adopted, at a meeting in Chicago 
last year, a resolution which said that “membership in or adherence to the com- 
munist party by any attorney is inconsistent with and violates his fundamental 
oath of office.” The same resolution urged state and local bar associations to 
take disciplinary action against attorneys who invoked the Fifth amendment in 
court or before legislative committees. 


In its latest report to the House of Delegates, during the 1954 annual meet- 
ing in Chicago in August, the anti-ccommunism committee headed by former 
Senator O’Conor reaffirmed this policy in a report which said in part: 


“We have considered it beyond question that any member of the bar in this coun- 
try who avails himself of the Fifth Amendment to refuse to give testimony before 
a properly constituted committee of the Congress, or before the courts, as to possi- 
ble communist affiliation or other subversive activities, thereby automatically dis- 
qualifies himself from the practice of the profession in any state or federal court. 
To those who argue that lawyers have a right to avail themselves of the constitutional 
guarantees available to other citizens, we distinguish by pointing out that while the 
Constitution guarantees certain rights to all it does not guarantee additional privil- 
eges, such as serving as an officer of the court.” 
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PROGRESS REPORTED BY PRESIDENT DEPEW 


In the October, 1954, issue of the Kansas Judicial Council Bulletin appears an 
article written by President Claude I. Depew, entitled “Progress in Public Rela- 
tions.” In mentioning the recognition which the Bar Association of the State of 
Kansas has received since it inaugurated its public relations program, attention 
was called to the emphasis on the six points in its public relations program. Mr. 
Depew also called attention to the Award of Merit given to our Association for 
excellence in bar association activities, largely because of our public relations 
work. Reproduction of this certificate of honorable mention appears on page 
146 of this issue of the Bar Journal. Many timely and important statements 
pertaining to the work of bar associations appear in this article. One paragraph 
of Mr. Depew’s report is as follows: 


“For many years it has been the feeling of lawyers and judges that laymen 
were complaining more about the delays in legal procedure than any other one 
thing. Surveys conducted in recent years by bar associations have confirmed 
that fact. Research and investigations have convinced the bar and bench that 
many of the delays are unnecessary and can be avoided or materially reduced. 
To accomplish this it is essential that every lawyer be willing to cooperate and 
that the judges also make a studied effort to speed up procedures. Some new 
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legislation will be necessary, as some of our procedural statutes are undoubtedly 
somewhat antiquated. The public is being informed as to the actual necessity 
of consuming more or less time in conducting orderly proceedings to arrive at 
just and proper conclusions; but the main purpose of the national, state and 
local associations is to eliminate the delays that cause people with controversies 
to wish to avoid the courts and try arbitration, administrative boards and com- 
missions, or settlements which leave them dissatisfied and disgruntled. A sin- 
cere effort is being made by the Public Relations Committee—and other com- 
mittees also—to remedy the situation and to do away with this source of com- 
plaints.” 

A report on the midyear meetings of committees at Wichita and actions taken 
by the Executive Council appears at pages 145 and 146 of this issue.—F.C. 


ACTIONS BY A.B.A. HOUSE OF DELEGATES 


EpiTor’s NoTE: This Topical Summary of Actions by the House of Delegates 
at the 77th Annual Meeting of the American Bar Association in Chicago, 
August 16-20, 1954, was issued as a Supplement to the September 1, 1954, 
AMERICAN BAR COORDINATOR (Vol. 2, No. 17). 


CODE FOR CONGRESSIONAL INVESTIGATIONS—After extensive debate the 
House approved a proposed “fair play” code of procedure for Congressional investiga- 
tions. The code was recommended by the ABA’s Special Committee on Individual Rights 
as Affected by National Security, under the chairmanship of Whitney North Seymour of 
New York. It was drafted following a thorough study of two years’ duration. 


The code as approved by the House is designed to establish a uniform set of rules 
to govern all Congressional inquiries to protect the rights of witnesses, to assure them 
representation by counsel, and to permit them to refuse to testify before television 
cameras or radio microphones. The code also embraces the adequacy of resolutions set- 
ting forth the subject matter to be investigated, majority control of committee procedures, 
and the rights of third parties. One significant amendment adopted by the House provides 
that where a third party is mentioned by witnesses, counsel or committee members in 
such manner as to defame him, or injure his reputation, such third party would have 
the right to “request that he be subpoenaed to testify in his own behalf . . .” Should 
that request be denied the third party would have the privilege of filing with the Com- 
mittee a sworn statement which would become a part of the record. 


As amended, the recommendations will now be submitted to the Congress for con- 
sideration at the next Congressional session. 


GROUP INSURANCE—The House approved without opposition a report of the 
Special Committee for a Group Life Insurance Contract, submitted by Chairman Wil- 
liam Clarke Mason of Philadelphia. The House authorized the committee to present to 
the membership of the Association a plan under which members under 56 years of age 
could purchase up to $2,000 of life insurance without medical examination. The insur- 
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ance would be written by a major insurance company, and through the group arrange- 
ment at a rate lower than would ordinarily apply. The poll of ABA members will deter- 
mine the number wishing to enroll in the group plan. The plan is not expected to be 
declared effective unless the enrolled membership shall be adequate to permit an insur- 
ance rate of not more than $10 per thousand dollars of insurance. The contract could 
bcome operative when 75 percent of the membership in certain states enrolled. Under 
the $2,000 “package” program, $1,000 would be paid upon the member's death to his 
named beneficiary, and $1,000 to a trustee for the American Bar Endowment and the 
American Bar Foundation to help in financing research and operation of the American 
Bar Center. 


CIRCULAR 230—One of the most significant actions of the House was its unanimous 
vote to wage a vigorous fight against the practice of law by laymen. For many years Cir- 
cular 230 of the Treasury department, setting forth regulations governing the department, 
has contained the phrase “. . . nothing in this part shall be construed as authorizing per- 
sons not members of the bar to practice law.” In the last session of Congress, HR 9922 
was introduced to direct the Secretary of the Treasury to prescribe by regulations the 
qualifications, rules of practice and standards of ethical conduct applicable to persons who 
assist taxpayers, and prohibit the Secretary from denying the right to engage in such 
activities “solely because he is not a member of any particular profession or calling.” 
Upon the recommendation of the Section of Taxation, the House adopted a resolution 
declaring the proposed bill would require the Treasury to “sanction the practice of law 
by laymen.” It directed that the President of the Association be empowered to appoint 
a special committee to oppose the proposal at the next session of Congress. During the 
debate it was asserted HR 9922 represents the “greatest challenge to the legal profession 
since the court packing issue.” 

COMMUNISM—After brisk debate, the House tabled the proposal that the Associa- 
tion go on record as favoring the teaching of the theory and practice of Communism in 
the schools in conjunction with instruction in American government. The decision was 
by voice vote, after several attempts to modify the terms of the proposal were rejected. 
The American Citizenship Committee, which recommended the teaching program, de- 
clared it would strengthen democracy by exposing the weaknesses and fallacies of com- 
munism; opponents contended the plan was fraught with danger because some teachers 
might be inadequately prepared and because the plan might be used as a vehicle for 
communist propaganda. 

In another report dealing with communism, former U. S. Senator O’Conor of Mary- 
land, chairman of the Special Committee on Communist Tactics, Strategy and Objectives, 
again urged state and local bar associations to take disciplinary action against lawyers who 
are admitted communists or who invoke the Fifth Amendment. O’Conor said Attorney 
General Brownell had taken the position that it was not the primary responsibility of the 
Department of Justice to initiate disciplinary proceedings, but rather that the states 
should do so and that upon the successful conclusion of such proceedings, the federal 
government would follow suit. He said the ABA committee urged that “state and local 
bar associations should commence immediately disciplinary proceedings against all lawyer 
members who have taken advantage of the Fifth Amendment.” 
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SPECIALIZATION—Upon the recommendation of the Board of Governors, the 
House deferred action on the proposal that there be established a “Council of Legal 
Specialists” to recognize and define standards of experience and education for practitioners 
in various specialty fields. The Board reported to the House that it was recommending 
postponement of consideration of the proposal at this time in order to give interested 
groups and individuals an opportunity to be heard on the subject. Arrangements were 
made for hearings to be held October 14 in Chicago, before the full membership of the 
Board of Governors. This will be the day preceding the October 15-16 regular meeting 
of the Board, the first to be held in the new American Bar Center. 


CRIMINAL JUSTICE—Associate Justice Robert H. Jackson, chairman of the special 
committee of the ABA on the Administration of Criminal Justice, reported to the House 
that the planning phase of the committee's long-range study has been completed and 
that “we have every expectation that funds will be obtained to make the project possi- 
ble.” Directors of the Ford Foundation are scheduled to consider the pending application 
for a grant to finance the study at a meeting in October. Justice Jackson observed: “The 
need for overhauling our criminal procedures is apparent in each day's news; the dis- 
satisfaction with our criminal law and its administration mounts daily. It seems certain 
that public indignation will force legislation to deal with some of these problems in the 
near future. If it is to be wise legislation, it is important that a careful factual foundation 
be made available.” 


SOCIAL SECURITY—The Sharp division within the profession on the issue of in- 
cluding lawyers within the framework of the federal social security system was reflected 
in debate on that issue. The Committee on Unemployment and Social Security, headed by 
Chairman Allen L. Oliver of Cape Girardeau, Mo., recommended that the House go on 
record as reaffirming its traditional opposition to the inclusion of lawyers in the system. 
Delegate Earl F. Morris, Columbus, O., proposed instead that the House favor voluntary 
inclusion if possible, and mandatory inclusion if necessary. After extended debate, the 
House accepted neither position, but voted to refer the question to the National Confer- 
ence of Bar Presidents for a sampling of sentiment and a report to the House later. The 
vote on referral was 69 to 45. Meanwhile, the new social security legislation enacted by 
Congress in the closing days of the session excludes self-employed members of the legal 
profession, but does include certain other professional groups. 


MISCELLANY—Other actions of the House included: 

Adopted a resolution by Delegate Cuthbert S. Baldwin of Louisiana condemning “per- 
sonal injury damage suit rackets” and authorizing the appointment of a special committee 
to investigate them. The resolution said the “rackets” involve “improper and unethical 
practices by lawyers and illegal and improper activities by laymen who are alleged to be 
associated with such lawyers in the solicitation and handling of personal injury claims,” 
and that these activities “tend to create a scandal and bring the legal profession into 
disrepute.” The resolution added that where investigation disclosed improper practices 
on the part of lawyers who are members of ABA their names be referred to the Committee 
on Ethics and Grievances with a view to expulsion from the Association, and also to the 
appropriate state and local bar associations for disciplinary action. 


Adopted a resolution presented by Arthur VD. Chamberlain and Whitney North Sey- 
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mour, both of New York, requesting the Committee on Ethics and Grievances to consider 
an amendment to Canon 20 which would condemn as unprofessional press releases and 
public statements “the publication of which may interfere with a fair trial in the courts 
or the due administration of justice.” This recommendation had previously been approved 
by the New York State Bar Association and the Bar of the City of New York. It would 
apply alike to criminal or civil cases. 


Authorized the Committee on Jurisprudence and Law Reform to study the proposals 
of the Advisory Committee on the United States Supreme Court for amendment of the 
Rules of Civil Procedure for the United States District Courts and submit its views 
“after approval by the Board of Governors.” 


Endorsed the recommendation of the National Conference of Commissioners on Uni- 
form State Laws that the following proposed uniform laws be submitted to the several 
states: Civil liability for support act; supervision of trustees for charitable purposes act; 
preservation of private business records act; disposition of unclaim property act; aircraft 
financial responsibility act. 
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CASE NOTES 


AUTOMOBILES—Injury From Operation or Use of Highway— 
Wanton or Willful Acts or Gross Negligence 


Plaintiff was injured and his automobile was damaged when the defendant swerved 
this auto into the plaintiff without signaling. The plaintiff sought both actual and 
punitive damages, caees on his allegation that the defendant was driving under the 
influence of intoxicating liquor and without regard to plaintiff's safety; that the defendant 
wrongfully, wantonly and recklessly drove his auto on the wrong side of the road and 
into plaintiff's auto. The court eld that the plaintiff's allegation was insufficient to 
state a cause of action for punitive damages. Gesslein v. Britton, 175 Kan. 661, 266 P 
2d 263 (1954). 


*This section is written by members of the Editorial Board of the University of Kansas Law Review. 
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Although a few states refuse or hesitate to award punitive damages, Kansas does not 
hesitate if the action is well founded and punitive or exemplary damages are sought in 
conjunction with actual damages. Schumock v. Meerian, 175 Kan. 8, 259 P. 2d 173 
(1953). It was early held that such an exemplary award is recoverable for a wrongful 
act even though it is also punishable as a crime, and this does not constitute double 
jeopardy. Jockers v. Borgman, 29 Kan. 109 (1883). 


The court, in the majority opinion in the instant case, said that the plaintiff failed to 
allege that the dheainate belie under the influence of intoxicating liquor caused the 
defendant to drive on the wrong side of the road, fail to give warning of an intention 
to turn, and render him incapable of controlling his car. The court further said that the 
most that could be said for the plaintiff's petition was that he made driving under the 
influence of liquor one of four grounds of negligence for a basis of recovery of actual 
damages. 


Smith, J., in the dissenting opinion said “I think a reasonable interpretation of the 
allegations in the amended petition is that the defendant was driving while intoxicated 
and on account of being in such a condition wrongfully and recklessly drove his automo- 
bile on the wrong side of the highway . . . I actually feel that this decision will have 
the effect of aniioie drunken driving on the highway.” (italics supplied.) The term- 
inology of the dissenting opinion, in which the words “intoxicated” and “drunken” are 
used, is different from that of the majority, in which the term “under the influence” is 
used. This indicates that there is a difference in what the judges consider the actual 
extent of the defendant's intoxication. This extent of intoxication is the foundation of 
allegations of wantonness and gross negligence. 


It is a crime punishable by one year imprisonment and a $500 fine “for any person 
who is under the influence of intoxicating liquor or narcotic drugs to drive any vehicle 
within this state.” Kan. G.S. 1949, 8-530. It is also a misdemeanor to “be drunk.” Kan. GS. 
1949, 41-802. But what constitutes “being drunk” as the dissenting opinion seemed to 
think the defendant was? The answer comes from medical science and researchers on 
intoxication, who are able to establish the degree of intoxication by use of the blood- 
alcohol test, a test in which the percentage of alcohol in the blood is the determinative 
factor. These tests have established the fact that a percentage concentration of 0.50% 
alcohol in the blood will render a person “dead drunk,” and that most people will be 
“under the influence” with a concentration of over 0.15% alcohol in the blood. This 
latter degree of concentration of alcohol in the blood substantially impaires driving effi- 
ciency. Judge and Prosecutor, 200-220. These tests are usually given to a person arrested 
for “driving under the influence” as soon as he is arrested; but when the suit is a civil 
one, as the instant one, the defendant might well escape the test, thus leaving the ques- 
tion of intoxication strictly up to the court to determine by other evidence. Consequently 
there is often a discrepancy in the findings of various members of the court as to the 
extent of intoxication, which in turn makes the establishment of culpability in a negli- 
gence action more difficult. 


Another integral aspect of the decision is that part related to pleadings. This arose 
when the defendant first filed a motion to strike the allegation that he was “under the 
influence.” This motion was denied. He then filed a demurrer to the petition stating that 
“no cause of action for punitive damages was stated.” The demurrer was overruled. An 
appeal was taken from both rulings. The court, in the majority opinion, said that both 
issues narrowed down to the one question whether the allegations of the amended peti- 
tion stated a cause of action for punitive damages. Facts must be plead showing gross 
and wanton negligence. The plaintiff failed to do so, as he merely made the act of 
driving under the influence one of his four grounds of negligence as a basis for recovery 
of actual damages. The court accordingly sustained the demurrer. 


The question of appealing an order overruling a motion to strike was raised in the 
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dissenting opinion, as well as the validity of a demurrer for failure to state a “cause of 
action for punitive damages.” An order overruling a motion to strike has been held not 
appealable. Hendricks v. Wichita Federal Savings & Loan Ass’n., 157 Kan. 651, 143 P.2d 
780 (1943); Harris v. Morrison, 100 Kan. 157, 163 Pac. 1062 (1917); Whitlaw v. 
Insurance Co., 86 Kan. 826, 122 Pac. 1039 (1912). The reason for this restraint upon 
appeal is that the ruling may leave some surplus matter in the pleadings, but does not 
strip the pleader of his cause of action or defense. The question as to the validity of the 
demurrer comes from the wording of the statute that “failure to state facts sufficient to 
state a cause of action” is a grounds for demurrer. Kan. G.S. 1949, 60-705. But in the 
instant case the demurrer was for “failure to state facts sufficient to state a cause of 
action for punitive damages.” By the wording of the statute the petition either states 
facts sufficient for a cause of action or it does not, without regard to punitive damages. 


It seems that the petition states that the accident was caused by the defendant's driving 
under the influence, if the rule of “liberal construction” is applied. Kan. GS. 1949 
60-736. Apparently the court decided that the fact of driving under the influence was not 
gross and wanton negligence. However the case may not be precedent to that effect be- 
cause the petition was not well drawn, and possibly if the petition had been better drawn 
this holding could not be sustained. 

JOHN T. WHEALEN. 


MARRIAGE—Refusal to Have Children—Annulment 


After a marriage of about six months, the wife brought an action for annulment of the 
marriage on the grounds that her husband fraudulently induced her to consent to the 
marriage by representing that he desired to have children. The lower court was unable 
to find any fraud and said that even if there was fraud it was condoned by the continued 
cohabitation of the wife with the husband. The upper court held that it could not reverse 
as a matter of law. Maslow v. Maslow, 255 P. 2d 65 (Cal. 1953). 


A New York case Berger v. Berger, 73 N.Y.S. 2d 384 (1947), seems to be the first 
case to attack directly by decision the “condonation by cohabitation” idea. The husband 
was allowed an annulment even though after discovery of the fraud he continued to co- 
habit with his wife. Justice Hill, holding for the plaintiff, said: “Plaintiff claims that he 
was put off in his plan to raise a family. He was of the opinion that in time his wife 
would keep her promise as she said, ‘There is plenty of time for that.’ Should the plain- 
tiff be condemned or be denied the remedy provided by the laws of the State of New 
York just because he made an honest attempt to prevent his marriage from going on the 
rocks where it was surely headed? He may have been slow in his discovery, or he may 
not have wanted to believe that his wife had deceived him, for which he should not be 
condemned.” 73 N.YS. 2d, 384, 386. 


The courts have been hesitant to dissolve a marriage, even one conceived in fraud, 
and have turned to the “condonation theory” of contracts to “preserve” the marriage. 
Restatement, Contracts § 484. In case after case with facts similar to those in the 
instant case, annulment has been refused on the ground that the complaining party has 
pe aoe ng the right to cry fraud by continuing cohabitation. See cases cited in 4 ALR. 
2d 233. 


Implicit in the marriage contract is the representation that the parties will have 
normal and natural relations and that they will not do anything which will frustrate the 
normal and natural result of those relations. Where nothing is said prior to the marriage 
by a spouse on the subject of children, it is presumed that he or she intends to enter the 
mafriage contract with all the implications, including a willingness to have children, 
Coppo v. Coppo, 163 Misc. 249, 297 N.Y.S. 744 (1937). The mere fact that the law 
provides that physical incapacity for sexual relationship shall be ground for annulling a 
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marriage is of itself a sufficient indication of the public policy that such relationship 
shall exist with the result and for the purpose of begetting offspring, Mirizio v. Mirizio, 
242 N.Y. 74, 150 N.E. 605 (1926). In Shulman v. Shulman, 46 N.Y.S. 2d 158 (1943), 
the plaintiff was allowed an annulment when his wife insisted on the right to decide 
when she would have children. Annulment was allowed where a woman knowing she 
was sterile failed to inform her husband Stegienko v. Stegienko, 295 Mich. 530, 295 
N.W. 252 (1940). 


It does not seem consistent with the desirable aim of preserving the marriage relation 
for the courts to suggest that the defrauded party upon the first knowledge of fraud 
must throw up his hands and declare “no contract, the deal is off”! To say that by honest 
endeavor to reach an understanding a person ratifies the contract and waives the deception 
appears to put a premium on hasty action at the first breath of suspicion and to condemn 
one who sacrifices for a time his own scruples in a sincere effort to preserve the home. 
Iten v. Iten, 64 N.Y.S. 2d 882 (1946). 


That marriage is a contractual relationship cannot be disputed, i.e. there are certain 
obligations, privileges and promises made by the spouses. There are differences which 
the law recognizes, however, e.g. the parties concerned in a marriage contract may not 
by mutual assent rescind their contract, Woodworth v. Woodworth, 64 N.Y.S. 2d 606 
(1946). The singularity of the contractual aspects of marriage is made more apparent 
from the fact that ability to rescind is not just absent. An attempt to rescind is frowned 
upon as collusion. Mayer v. Mayer, 207 Cal. 685, 279 Pac. 783 (1929). 


In the interests of avoiding collusion, it is perhaps good practice for the California 
court to back up the judgment of the lower court. At the same time, this concern with 
preventing mutual rescissions which contracting parties may normally effect points up 
the unrealistic aspects of applying technical contractual concepts of condonation of fraud 
to the problem of annulment. Justice Hill's opinion in Berger v. Berger, supra, repre- 
sents a sounder approach. 


D. DWAYNE TARVER. 
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CASE NOTES 


MUNICIPAL CORPORATIONS—Off-Street Parking Facilities 


In the recent case of State of Kansas, ex rel, v. The City of Topeka (176 Kan. 240), 
original quo warranto proceedings were brought in the Supreme Court of Kansas to 
oust the City from acquiring property for off-street parking facilities by eminent domain. 


The statute under which the City had acted (G.S. 1953 Supp. 13-1388 to 13-1391), and 
which was drawn under attack in this action, is an act set up to permit cities of the first 
class in Kansas to acquire and improve real estate for the purpose of providing off-street 
parking facilities to cope with the present and ever increasing automobile traffic problem. 


Procedure is provided for condemnation and for issuance of the necessary revenue 
bonds, and the act further provides (Section 13-1390) . . . “The governing body of such 
a city is hereby authorized to determine the kind or type of off-street parking facilities to 
be established, the rates or fees to be charged for the use thereof, the method of opera- 
tion, including the leasing thereof, and the rules and regulations governing use and 
operation thereof.” 


Acting under the authority of this statute, the City of Topeka formally determined the 
need for such facilities and on September 8, 1952, entered a contract with Park and 
Shop, Inc., a private corporation, which was an organization consisting primarily of local 
merchants. Thereafter, in November, 1952, the City met and ant resolutions setting 
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forth the need for off-street parking facilities and authorizing issuance of $2,000,000 in 
special revenue bonds to finance the project. On December 23, 1952, the City adopted 
an order for condemnation of the necessary pr ies and on March 28, 1953, began 
condemnation proceedings to acquire real estate for two separate parking facilities. 


At this point, suit was brought by the County Attorney of Shawnee County to prevent 
the City from proceeding further and alleging (1) the enabling statutes (GS. 1953 
Supp. 13-1388 to 13-1391) were unconstitutional because the legislature had gone too 
far in its delegation of powers, (2) that the properties to be acquired were not to be 
used for a public purpose and (3) that a contract for lease between the City and Park 
and Shop, Inc., was invalid. 


In considering the first contention (unconstitutionality) the Supreme Court held that 
since the general standards to be followed by the City were set out by the legislature, 
namely (1) the method of acquiring property (2) the location of the facilities within 
the City (3) the improvement of parking facilities (4) condemnation procedure (5) 
when and how title is to vest (6) method for determining need (7) method for procur- 
ing experts to obtain information (8) how to pay these experts (9) circumstances under 
which property could be improved (10) method of financing project (11) specific pro- 
visions in regard to revenue bonds, that, these standards being established, were suffi- 
cient guideposts for the City and that since only fact finding details were left to the 
City the statute was not an unconstitutional delegation of legislative power. The matters 
left to the determination of the City were (1) whether the facilities were advisable for 
the benefit of the City (2) the amount of money and bonds needed (3) the kind of 
facilities to be established (4) the rates to be charged and the method of operation and 
rules and regulations of operations (5) the location and number of facilities. 


It is laid down as the rule “that while the legislature possesses all the legislative power 
of the state, it is impracticable for them to exercise that power in minute detail. It is their 
function to enact general provisions, leaving to those who know their local problems best 
the right to fill in the details in carrying out the general provisions granted by the legis- 
lature.” (Coleman v. Newby, 7 Kan. 82; In re Sims, Petitioner; 54 Kan. 1, 37 Pac. 135; 
Shaake v. Dolley, 85 Kan. 598, 118 Pac. 80; State, ex rel, v. Hardwick, 144 Kan. 3, 57 
P 2nd 1231; Irrigation Co. v. Klein, 63 Kan. 484, 65 Pac. 684). 


The second contention (that the pogo to be acquired were not for a public pur- 


pose) was also resolved in favor of the City, the court recognizing the authority of a 
city to enact an ordinance providing for traffic regulation by means of parking meters 
(City of Hutchinson v. Harrison, 173 Kan. 18, 244 P 2nd 222) and omenine from there 
to reason that the establishment of off-street parking facilities is also for a public pur- 
pose. The court reinforces its decision that this is a public purpose by giving weight to 
the declarations of the Legislature and the City of Topeka to that effect and further 
stating that the court takes judicial notice of existing traffic conditions and that the 
amelioration of this condition is a public purpose. Though this is a question of first 
impression in Kansas, the holding is in accord with the general trend of decisions in other 
jurisdictions in which off-street parking statutes have been attacked. (Poole v. City of 
Kankakee, 406 Ill. 521, 94 NE 2nd 416; Bowman v. City of Kansas City, 361 Mo. 14, 
233 S.W. 2nd 26; City of Richmond v. Dervishian, 190 Va. 398, 57 S.E. 2nd 120). 


The contract with Park and Shop, Inc., was then examined by the court and declared 
to be invalid on the grounds that it contravened the enabling statute (Section 13-1390), 
in that the power thus delegated was beyond the scope of the authority granted to the 
City. The court sets out the rule, “that cities generally possess authority to lease municip- 
ally owned property for public use . . .” but goes on to state “. . . that a municipal 
corporation is a creation of law and can exercise only powers conferred by law and take 
none by implication, and that the only power it may acquire in addition to that expressly 
granted is the power necessary to make effective the power granted.” See also: (Yoder v. 
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City of Hutchinson, 171 Kan. 1, 228 P 2nd 918; Johnston v. City of Coffeyville, 175 
Kan. 357, 264 P. 2nd 474; State v. Hannigan, 161 Kan. 492, 170 P 2nd 138). 


Since the city itself was authorized (Sec. 13-1390 supra) to determine the kinds of 
parking facilities, the rates to be charged, the method of operation and the rules and 
regulations for operation, and since the contract provided, in part, that hours of opera- 
tions, fee schedules and rules of operation were to be poled Diner upon, the court 
felt that the city had exceeded its authority in partially delegating these powers to Park 


and Shop, Inc., even though such methods of operation were to be mutually agreed upon. 


Further provisions of the contract were struck down as follows: (a) an option on the 
= of Park and Shop for the operation of facilities which might be established in the 

ture, (b) an agreement that the city was to restore damaged or destroyed facilities, (c) 
a delegation to Park and Shop, Inc., of the right to approve plans, specifications and con- 
tracts for the improvement of parking facilities. 


Ic was felt a to examine further provisions of the contract, its invalidity being 
sufficiently established by the failure of the above stated provisions. 


It follows from the courts’ opinion, that the statutes authorizing provision for off- 
street parking facilities by cities of the first class are constitutional and are for a valid 
public purpose. 


In regard to the actual operation of the parking facilities, it would appear that the 
city may lease the manual task of operation, but that in order to remain within the 
requirement of the statute, the city must retain actual managerial control in regard to the 
rates to be charged, the methods of operation and the rules governing the use of such 
parking facilities. 

D. CLIFFORD ALLISON, 3L. 
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Wayne Allphin won out over Jack Max- 
well for county attorney of Douglas. And 
Jack Byrd beat a newcomer to Franklin 
county, Don White, by 46 votes for county 
attorney. This was a very close race, and 
attracted a good deal of interest. 


Bob Talkington was drafted before he 
got to going in Iola. He now is working 
for Uncle Sam. 


Fred Apt was sitting on the lid while 
Tony Immel vacationed in California. The 
rest of the Iola bunch I didn’t seem to find 
the part day I spent there in August. 


Frank Gray will be the new district 
judge in Douglas county, which is now an 
independent district. Frank was unopposed. 


Royce Sickler is leaving Judge Mellott 
and going down to do service in the D.A.’s 
office at Topeka. I know Bill Farmer will 
welcome him. 

Bob Duncan has left Arkansas City to 
cast his lot with Atchison, Kansas. I under- 
stand he is in with John May, as assistant 
county attorney. 

Marvin Martin of Wichita has opened 
a part-time office in Valley Center, spend- 
ing Saturdays of each week there. 


Pete Farabi of Pittsburg I found Satur- 
day morning, October 1, strutting along 


Walnut Street, in Kansas City, Missouri, 
apparently waiting for something to hap- 
pen. It did when he met me—we both 
commiserated with each other and went to 
work. 

Johnnie Cramm of Fredonia is acting 
secretary of the chamber of commerce. This 
furnishes him with an office, as well as 
client, and from all indications he is doing 
very well. 


Clyde Milligan is in with Al Kiesow and 
has been for some time. I just ran into the 
connection accidently a few days ago. And 
Lew Smith is the new lad in Willard 
Haynes’ office. Jim Yates has also opened 
up an office on his own in Kansas City, 
Kansas 


Don Hardy called me from Kansas City, 
Kansas, one day recently and asked me if 
I had a certain set of books. I did, and told 
him the price. He said he would go see 
Mom (his mother is Wyandotte county 
law librarian). If Mom lets him have 
books, I'll go see her. Looks like Mom is in 
the middle. 


This office dolling-up seems to be tak- 
ing the country by storm. At least a dozen 
offices in Kansas City, Missouri, have re- 
done the outside, inside, and the middle. 
One just finished in the Scarritt Building 
looks like the living room of a home— 
certainly portends a new vogue in offices. 


Lynn Smith, an old friend, formerly of 
Beloit, got lost and sort of strayed from the 
fold. I finally found him. He is general 
attorney for the State Employment Office 
at 401 Topeka wer teen 4 Been a long 
time since I saw him last. Good to see him. 


Bill Tice of Beloit is in the hospital— 
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not getting along as well as he should. Bill 
has had a tough siege of it. I hope when 
this appears in print he is better. 

Howard Payne of Olathe has bought a 
building across the street from the old of- 
fice, remodeled it, and built a ground-floor 
office of some new and fancy designing. 
Harold Riggs and Harold Hammond are in 
with him. 


Gene Hackler and Maurice Hubbard are 
leaving each other—Gene is going into the 
new bank building and Maurice stays in the 
present location. 


Frank Miller of Topeka went home one 
Saturday afternoon in the middle of July, 
suffered a heart attack, and died that night. 
Frank was the George Powers of the To- 
peka Bar when it came to things in the 
theatrical field. Sorry to hear of Frank's 


Kent Yount, a youngster of Galena, and 
county attorney of Cherokee county, went 
home from the office one day and died 
within half an hour. The governor ap- 
pointed Laurance Mulliken as county at- 
torney. Helen Yount, Kent's. sister, and 
Bill Meek got into a Republican primary 
scrap for the office. Bill lost out. Helen 
has no opposition in the general election. 


Hausher and Hausher, a husband and 
wife team, were planning on opening an 
office in Lawrence in September. 

Bob Galloway, Marysville, has moved 
into what is called the Professional Build- 
ing, a new structure for Marysville—a 
building with a dozen or more offices all 
on ground floor level, air conditioned, 
mighty nice arrangement. In addition to 
this, he has acquired an abstract plant, this 
being managed by Mrs. Galloway. Quite an 
uptown affair. 

No one seemed to want to be county 
attorney of Marshall county. This being 
true, Rowland Edwards sacrificed himself 
for the good of the county, condescending 
to run again, with no opposition. 

J. D. White opened his own office at 
376 North Market, Wichita, as of Septem- 
ber first. Don has been active in the W.B.A. 
since coming to Wichita about two years 


P. K. Smith and Russell Schultz have 
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stayed in the present location of the firm, 
while Ralph Gilchrist and Carl Buck have 
opened their own office, under the firm 
name of Gilchrist and Buck, at 403 Beacon 
Building. This made two out of one. 


Ed Arn and Dick Mullins have realized 
a long and cherished ambition—that of a 
law partnership in Wichita. The boys are 
together and are moving to larger and more 
spacious quarters on the second floor of the 
Beacon Building, as of January 10, 1955. 
I know Ed is anxious to get back, and Dick 
is equally anxious to have him. 


The grape vine says Hugo Wedell will 
join the ranks of the Wichita Bar in Jan- 
uary, 1955. Come on down, Judge, we 
welcome all and sundry. The cost of the 
W.B.A. is only $25.00 per year, and we 
give you your money's worth. You can 
even see me more often. 


I just found out Bill Timmerman of To- 
peka is a free man again, after Gale Moss 
gets through with him on the bond busi- 
ness of the turnpike. Bill goes with Arn 
and Mullins. Incidentially, O. J. did not 
tell me about a firm, but directed me to 
Ship, Moss and Connell. The boys have 
been together, but not as a firm. This is 
new, I think. Gale probably will be back 
to El Dorado, when and if they hit water. 


Fred Rausch is going into Dick Fatzer’s 
office, from Frank Corrick’s office, replac- 
ing Bill Timmerman. The vacancy in the 
Revisor's office is being filled by Frank 
Bien, who is leaving the Harper-Horn- 
baker office at Junction City. 


The new court house at Seneca will be- 
gin to show some definite form of comple- 
tion from now on. The framework looked 
like a nearly finished job in September. 


Bob Ferguson, of Marysville, is vacation- 
ing somewhere—east or west—as I under- 
stand, this is to benefit Mrs. Ferguson's 
“hay fever.” Good old Bob. He looks after 
the Mrs. 

Vic Tegarden married recently, a lady 
he met while visiting in Chicago. They 
have moved back to Liberal to re-establish. 
I assume Vic will continue with the office. 
Congratulations, Vic. 


Bob Kaul opened court in Holton, 
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Wednesday morning, September 1. Bob 
was there and ready. The only attorneys in 
attendance were Bud Cornish and Bob 
Brock, both of Topeka. I don’t know what 
happened to the Holton boys—maybe they 
knew I was there. 

Harold Fleeson and the firm are doing 
something unusual at Wichita. They are 
moving to the ninth floor of the First Na- 
tional. The offices are in a line—down and 
around a hall. Outside of each guy's office 
is a fenced in corral. This for the secre- 
tary. I assume the girls run out so often 
for coffee, they decided to fence ‘em up. 
Might work out. At least they know where 
they are. In any event, it is a swell layout. 


Paul Jorgensen, Grey Dresie and Tom 
Raum form a three-way firm, with offices 
in the Bitting Building, Wichita, for the 
general practice of law. This is the newest 
and latest firm to announce—a firm that 
will go places in the future. 


Harold McCombs is in the hospital for 
a rest and checkup. This fortunately came 
after the primary campaign. He will be out 
in a few days and back at the office. 


Gene Balloun is in with Oscar Ostrum 
of Russell. The day I went to see him 
Oscar said he had gone deer hunting in 
Colorado. I know another fellow who is 
going dear hunting from Great Bend, the 
week end he spends in Hutchinson. 


Dick Miller is the new lad at Ellsworth 
—lighted, went in as county attorney—no 
race in either the primary or general elec- 
tion. This is one way of being assured of 
the job for a couple of years. 


Roy Haggert won a three-cornered race 
in Saline county for the Republican nomi- 
nation for county attorney. Bob Hudson 
won over Mike Healy for the nomination 
in Sedgwick as county attorney. Bob and 
Warner Moore fight it out in the general 
election. Topeka had a hot race on in the 
primary for county attorney. I am guessing 
Roy Buckley was nominated. The rest of 
the state, I think, was more or less routine. 
I don’t know of a judge who ran that had 
opposition. Carl Miller's district had a hot 
Republican fight in the primary—George 
Gould of Dodge City, Frank Dailey of 
Coldwater, and Ernie Vieux of Meade. The 
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latter won out, and will face Hod Rich of 
Coldwater in the general election. 


Charlie Rauh and Ralph Thorne of 
Hutchinson formed a partnership recently. 
The office is now styled “Rauh and 


Don Martindell of Hutchinson seemed 
to be somewhat beleagured with a couple 
of Bar meets, all close together—the South- 
west September 11, and the State in the 
spring. What to do to entertain and keep 
everybody happy is always a chore. I hope 
the Executive Committee has secured dates 
for Kansas City, Kansas, come 1956. Let's 
get back to April—less interference with 
school commencement and week-end holi- 
days. To get back to Don and the Hutchin- 
son Bar, I am content to leave it in their 
hands. I know we will be happy. 


H. C. Horrell, a Coffey county boy who 
went to St. Louis to practice for a consid- 
erable period, has finally come back to 
Burlington—is now an office associate of 
Bill Buckles. Bill needs someone to keep 
track of him. He never knows where his 
office is. 


Judge Coleman, probate judge of Craw- 
ford county, died recently. He had been 
probate judge for 32 years. Ilin Biggs was 
appointed to fill out the term. He has op- 
position in the general election for the 
post. Dick Loffswold is running against 
him. Ike Loy is the new city judge. 


Charlie Dennison died in August. Char- 
les had been around Crawford county for 
quite a spell. One of the old timers. 
Charlie was always glad to see all and 
sundry when they came into his office. 


Claude Depew had a fire in his office 
one morning recently. The air conditioner 
evidently shorted. The blaze was confined 
to the one room. The furniture and book 
cases were damaged considerably, all of 
which added to Claude's discomfort and 
inconvenience. 


Dick Barrett of Pratt gave me all the 
particulars of the Boston N.A.C.C.A. meet, 
including the experiences of the 13 men in 
attendance from Kansas. The hurricane that 
—_ New England and hit the convention, 
held at the Statler Hotel, I guess made 
Kansas tornadoes seem slight. Dick said it 
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blew the windows out of the hotel on the 
side it struck. Power lines and phone lines 
were all down and trees were uprooted. 
Havoc in general, but the convention went 
on. 

Max Bucklin and John Megaffin have a 
new office with the B & L Association in 
Pratt. A very modern affair—air condi- 
tioned and all current gadgets. Al Williams 
has also moved to a ground-floor office, 
with all the new still sticking on. Al likes 
his present location very much. 


A radio station, a new bank—all housed 
in a new modern one-story building—drive- 
in deposit arrangement, and Bart Carothers 
and Ed Moses sitting in the middle of the 
outfit, in a new office, all decked out like 
the privy palace, or something wonderful. 
The way they do it now—as compared to 
the law practice when I started on the road 
—has changed much. I will never forget 
Ted Kelley's story of how he started with 
Osmond and Cole, one of the larger Great 
Bend firms of that period. Ted says he 
spent all of his time carrying coal in and 
ashes out of three stoves, and had little 
time to learn any law until the winter was 


over. The janitor work kept him busy. 


The latest addition to an old firm in 
Wichita is a fourth member—the firm is 
now Beck, Foster, Cotton and Fitts. 


Don Lambdin, an Oklahoma graduate, is 
the recent addition to the Bryant, Cundiff, 
Schriver office in Wichita. 

John Bryant of Wichita died July 15. 
John had been ailing for a couple of years 
or more, with a stomach condition. John 
came a long way in a short time. I knew 
him when he started—a valued old friend. 


Johnnie Frank moved his office in the 
Brown Building, Wichita, from one suite 
to another on the same floor. Johnnie is 
going alone at the moment. I think resting 
up from the campaign. 


George Forbes has moved back, lock, 
stock, and barrel, from Wisconsin to the 
old home town of Eureka. I haven't seen 
George yet, but I do know he is there. 


Berney Peterson and John Plummer have 


formed a partnership at Newton. John just 
came down, I think, from K.U. Looks like 


a good deal. 
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Harvey Snapp has moved from Hoising- 
ton to Pratt. I think Harvey teamed up with 
Sheffer Cunningham for that territory. 


Old “Bromo” Seltzer himself has come 
back to Kansas City to get into the private 
practice, being connected with Spencer, 
Fane, Britt, and Browne, with offices in the 
Power and Light Building. Welcome back 
“Bromo,” and good luck. 


Eric Jernberg and John Altenborg have 
joined up in a new partnership with offices 
at Lindsborg. This is a recent marriage, and, 
at the moment, seems to be getting away to 
a good start. 

Francis McMasters has associated with 
Bob NeSmith and Justus Fugate out on 
Hillside, in Wichita. 

Warren Andreas has gone down to Win- 
field to associate with Janicke and Her- 
locker. This should give Shed Janicke more 
time for leisure. This he loves—anyhow, 
the idea is a good one all round, for both 
parties. 

Tom McGlynn of Kansas City, Kansas, 
died in June, I think. Tom had been 
around Wyandotte a good many years as 
a lawyer. I hate to see all my old friends 
leave us. 


Ronald Kaarbo is taken in by Dick 
Hickey and Rex Neubauer as a full partner. 
The firm is styled Hickey, Neubauer and 
Kaarbo, of Liberal, Kansas, as far as I 
know. This looks like a good idea, too. 


Dave Heilman beat Don Brown for the 
county attorney job in the primary and has 
no opposition in the general election—this 
at Council Grove. 


Karl Masoner, present county attorney of 
Chase county, met defeat by one vote in 
the primary. Bill Pringle, just out, filed 
before he passed the Bar, got out, stumped 
the county, and won. I think Bill is in 
Wichita. There seems to be some question 
as to his certification. 

George Lowe of Olathe had a siege in 
the hospital with polio. From what I hear, 
it was a mild attack. George survived it 
without ill effect, for which I am very 
happy. 

Ray Carr took his seat as the third mem- 
ber of the court at Olathe. Johnson county 
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now is a three-division county—equal to 
Topeka—with this difference, there are 
more Republicans in Shawnee. 


Ernie Rice stood on the corner the other 
night handing out little packages of “rice” 
stapled on his political card. It was most 
interesting to watch the reaction of the 
folks he approached. Some hesitated, some 
refused, some said “Thank you,” but, in 
the main, they retained the packages—in- 
trigued by the rice. Roy gave them some 
buckwheat, Roy Buckley being the Repub- 
lican nominee. 

Wayne Stallard of Onaga married after 
the Primary in August. He was nominated, 
married, and bought a law book—all in one 
month. 

Why is it all the “goings on” come in 
October—committee meets in Wichita, 
Leavenworth Institute, which is always a 
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dinger. This I hate to miss. My old fish- 
ing buddy, Jim Snyder, always looks after 
me when I get up there. The duck season 
opens too—for which I have an engage- 
ment with Charlie Johnson of McPherson 
that week end. Between trying to find a 
duck to shoot at and finding George Alli- 
son in his office, the week end promises 
to be a busy one. 

Claude Depew is attending the Colorado 
Bar meeting as this is written. Next month 
he goes to Oklahoma to attend their meet- 


ing. 

Ed Costello, formerly of Marion, is now 
banking at Tampa, Kansas. Ed looks like 
a banker. I know he will do all right. 

Donford Smyth has quit the V.A. “Ad- 
ministration” and opened an office at 610 
Brown Building, Wichita, for the general 


practice of law. Don is a pretty good boy. 
He should do all right. I know he will. 
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Just set the uLomatic Clock 


on the Zeu 
GAS RANGE 





] Turns Oven On at Exact Minute Desired. 
2 Skillfully Supervises Cooking and Baking. 


3 Turns Oven Off at Pre-Determined Time. 


Another fine feature. . . all burners light 
automatically. Oven and broiler burners 
light with an electric pilot. 


Tut Gas SERvVICECO. 


Natural Gar for home and dndurtry 























ADVERTISING 


Coxclusively 


for YOU! 


KANSAS LAW 


Completely Covered 
ALWAYS Up to Date 


HATCHER’S KANSAS DIGEST 
The Digest Tailor-made 





for Kansas Lawyers 


Hatcher’s is your local digest, unique in its 
field, designed specifically to deal with 
Kansas law. Best of all, it’s prepared by 
an experienced Kansas lawyer. 





SIX COMPACT VOLUMES—The new Hatcher's fits com- 
pactly on one corner of your desk. It can be economi- 
cally ‘supplemented for many, many years before re- 
placement volumes or new editions are necessary. 


SHORT PARAGRAPH STATEMENTS — Direct you to the 
cases in point quickly. 


VALUABLE CROSS REFERENCES — Here's another time- 
saver: Cross-reference titles in the nature of a word 
index to the digest. E. H. HATCHER 


AE AEF GEM MET Mii MA EGE AES EEE Bh Ss ETD WE 
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WM. H,. QUAKENBUSH 
EXAMINER OF QUESTIONED DOCUMENTS 
(Handwriting Expert) 
Office Telephone 3918 LAWRENCE, KANSAS Residence Telephone 2935-M 
Office and Laboratory 725 Mississippi Street 














DIFFERENT LOCATIONS 
the same service and genuine friendliness 
6} HOTEL JAYHAWK * 300 comfortable rooms in the center of 
66 downtown Topeka. Coffee Shop and Dining Room serving 
66 I 
66 
‘ 


JAYHAWK JUNIOR ¢ Topeka’s newest and finest, located at 
the Cloverleaf. 50 Rooms with accommodations for your car. 


“Josherah + Je 


JUNCTION HIGHWAYS 
475-40 



























REPRINTS OF INDEX TO VOLUMES I—XxXil READY 


Attractively bound in a heavy red cover with distinguishing black © 


| tape binding, the first comprehensive cumulative subject index to all of 
= Volumes I—XXII of the Journal of the Bar Association of the State © 





of Kansas, is now available. 


Members of the Bar Association of the State of Kansas who desire to 
have the index to Volumes I—XXII in separate form from the May, 
1954 issue of the Journal may acquire same by sending their orders = 


either to the Executive Secretary of the Bar Association of the State of = 
Kansas, 522 Garlinghouse Building, Topeka, Kansas; or to the Editor- 
in-Chief of the Journal, Third Floor, State House, Topeka, Kansas. 


PRICE PER COPY 
(Subject to Change) 


Members of Association 
Non-Members of Association 
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Shepard’s Case Citations 


State and National Reporter 
Editions 


. Parallel references to the same case in the corresponding 
unit of the National Reporter System, in the state reports 
and in the Annotated Reports System. 


. Affirmances, reversals, dismissals and modifications by a 
higher state court or by the United States Supreme Court. 


. Citations by the three editions of the United States Su- 
preme Court Reports and by lower federal courts. 


. Citations to each case by the courts of that state. 


. Analysis of the citing case showing the interpretation of 
the cited case as an authority in its state and the federal 
courts and the precise point of law in the cited case to 
which the citation applies. 


. Citations in the annotations of the American Law Reports. 


. Citations in many state editions in articles in the local 
law reviews and bar association journals. 


. Citations in the state editions to cases reported prior to 
the National Reporter System as cited in all units of the 
Reporter Series. 


. In addition to the coverage outlined above the citations 
to cases in the Shepard units for the National Reporter 
System also show citations to each case from all other state 
cases in every unit of the Reporter Series. These citations 
when combined with (8) provide the citations to each 
case as cited in every court of appellate jurisdiction in 
the United States through the National Reporter System. 


When Shepard’s Citations presents a list of cases as having 
cited a particular case, that list is not the result of an edi- 
tor’s selection but is a list of all cases which as a physical fact 
do cite that particular case. It is, therefore, a list which the 
courts themselves have created. Citations to every citing case 
should be checked in the appropriate Shepard edition. 


Shepard’s Citations - Colorado Springs, Colorado 
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When Lawyers 
get together 


IN WICHITA 
IT’S AT THE 
cuenneam @ ff) Smee 


HOTEL __lzsraes [ina 
LASSEN Setrggecciy 

















WICHITA BAR ASSOCIATION 


MEETS EVERY OTHER TUESDAY NOON... 


IN THE HEART OF DOWNTOWN WICHITA 
AND WITHIN WALKING DISTANCE OF THE 
COURT HOUSE AND FEDERAL BUILDING 


Another Schimmel Hotel with... 


SCHIMMEL SERVICE 


+ YEAR-AROUND AIR-CONDITIONED 
KK TRAIL ROOM OPEN AROUND THE CLOCK 


KK LASSEN COFFEE SHOP 





When in Stay at 
KANSAS CITY, MISSOURI ___~— || TOWN HOUSE 
OMAHA, NEBRASKA _ _ _ _ ~~ — BLACKSTONE 
LINCOLN, NEBRASKA _____~_— CORNHUSKER 
GALESBURG, ILLINOIS ____~--~- CUSTER 
QUINCY, ILLINOIS ______~_~- LINCOLN DOUGLAS 














all Schimmel operated...Direct Teletype Service... 
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Huco T. WEDELL, Chanute 
Justice of the Kansas Supreme Court (Retired ) 
( Biographical Sketch on Pages 213-214) 








